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INTRODUCTORY. 



In the following pages the reader will find 
explanation of the modern methods of convey- 
ancing—the registering and transferring of the 
title to real estate. 

For clearness and certainty, for speed and 
safety, and for economy of time and expense, the 
new system commends itself to every thoughtful 
and unprejudiced mind. It is truly a system 
conceived and carried out in plain common 
sense. 

The present practice of conveyancing scarcely 
carries the dignity of the name of a system, in 
view of its liability to errors, lapses from com- 
pleteness, and its dark pitfalls. Originating in 
England immediately after the feudal era of 
possessory titles, that country has pronounced 
against it by the establishment of the Torrens 
system; while a large part of the continent of 
Europe which possessed in practice the root of 
this system hundreds of years earlier, has, since 
1872, adopted the system substantially the same 
as that recently incorporated into the statutes of 
Illinois, and, the ablest men of Germany are now 
engaged in formulating uniform laws for the 
Empire, in which this system of land registra- 
tion and transfer is incorporated. 

This State, the first to adopt the improved sys- 
tem, simply leads the way: since Maryland, 
Massachusetts, California, Ohio, Iowa, Utah and 
Rhode Island give indications of following at an 
early date. 

That this system will be universally adopted in 
the United States is only a question of a very 
few years of trial. 

The Editor. 
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TO THE READER. 

The impression has gained ground that the Torrens 
System of Registration of Titles is hard to be under- 
stood, except by lawyers. This is a mistake. The new 
system is neither* intricate, nor difficult to know; but, 
is simplicity itself, as compared with the old practice 
of deed-registration, or recording. 

For instance: you are ready for title-registration; 
then, calling at the county registration office, you inform 
the Registrar thereof — having with you your deeds, and 
an abstract, perhaps, being the evidences of your claim 
to the land — farm, vacant lot, or house and lot. You 
fill out an application blank, and pay such portion of 
the fee as is required in advance. 

The registrar will inform you, should he need any 
additional evidence of your ownership; and also when 
to call again. If your proof is satisfactory, the regis- 
trar will proceed to register your title, and you will 
receive from him a copy of the register page and folium 
of your land. This copy is called the duplicate certifi- 
cate of title. 

Should you wish at any time to sell, the intending 
purchaser can ascertain from the register at a glance 
how the title stands; then you make a deed to him and 
surrender your certificate. The registrar will file aw?.y 
the deed and make the transfer in the register-book, 
aud issue a new certificate of title to the purchaser; 
also close the account with you. The registrar will 
next open, on a fresh page of the register, registration 
of the land in the name of the new owner. 

Again, the title of land being in you, and you desire 
to mortgage it, the mortgage is noted upon the register- 
book, and also upon your duplicate certificate — as a 
charge against the land. 

The duplicate held by the owner is of special conse- 
\ quence, as without it, you can do nothing. But, should 

\ it be lost, a re-issue is obtainable upon affidavit of the 

l^ fact duly made. 



POPULARITY OF THE TORRENS LAW. 

The new statute providing for the registration of 
titles early encountered groundless opposition — just 
as was the case with every other valuable innovation 
upon established custom. But the almost unanimous 
affirmative vote that the law received in the late 
General Assembly of the State of Illinois, and its 
prompt approval by the Executive, were the best 
indications of the popular sentiment. Yet these early 
expressions of favor are but the prelude to the popu- 
lar greeting the law is destined to receive at the 
polls. 

The Torrens Law commends itself to every think- 
ing citizen, as expressly suited to supersede the 
present practice, which is totally unadapted to the 
common sense methods in other things at the pre- 
sent day. The thoughtful business and judicial mind 
had long wished for some safer and better, sim- 
pler and speedier way of transferring the title to 
real estate; these are all happily found in the law 
in question. 

It is almost surprising that the favoring flood-tide, 
that will surely sweep over the country, has been kept 

ck so long; but the explanation lies in the fact of the 
almost entire want of information upon the new system. 
It has been predicted, that the latent intelligence of the 
people would find out sooner or later what they were 
missing, and when found, it would be hailed with general 
acclamation; that it was as certain to receive the public 
favor as that common sense freely abounded, and that 
the average citizen, when he has once reached the 
point of asserting his intelligence upon the worth of the 
Torrens System, could but wonder that he had never 
himself invented registration of titles. 

At such time he will find, that the registering of deeds, 
including their appendency of '* abstracts," often invite 
and carry both danger and damage to the title which 
they propose to illustrate and verify. 



THE PUBLIC ATTENTION CONCENTRATED 

UPON THE 

TORRENS SYSTEM. 

The Torrens land law of Illinois, while constructed 
upon the strict lines of the system of its astute English 
author, is modified and made to suit American institu- 
tions and constitutional law, and every feature of the 
Act is in harmony therewith. 

There is so much improvement in the new system 
over the old, that admiration yields only to thankful- 
ness at the result of the work of the Illinois commis- 
sion. Now, the holding of land need no longer be sub- 
ject to onerous burdens, and harassing law suits: since 
rest and security are found in a registered title — run- 
ning swiftly onward to indefeasibility. 

Accordingly, a more rapid appreciation of salable 
and holding values will follow upon title registration. 
Titles held under deed registration do not possess as 
favorable conditions to invite an equal measure of 
active appreciation. 

The new law invites the home-seeker and capitalist 
toward land investments, and improvements thereon* 
for, under it, there can not be any uncertainty of title.^ 
Under deeds of record, all questions affecting the title 
to real estate remain open, and are rarely if ever con- 
clusively settled. While at every transfer, a fresh 
examination and extension of abstract are called for by 
the transferee — no matter how short the period between 
transfers. This onerous usage — in daily practice — is 
not in keeping with the wisdom and advanced general 
intelligence of our day. But, now that the choice of a 
better way is before the people, shall they not choose it? 




THE SPECIAL ADVANTAGES OF 

TITLE REGISTRATION. 

The new statute providing for registration of titles 
in the, State of Illinois, cannot fail to influence the adop- 
tion of a similar law in other States. But wherever and 
whenever it goes into practice, it will exercise a direct 
influence in opposition to all forms of deception in land 
dealings, but will encourage fairness therein: the system 
being so straightforward, and its methods so transpar- 
ently honest, that reciprocity must have a place in men's 
minds. 

The status of title can be so readily and completely 
ascertained that dealings will be begun and carried out 
to completion within a few hours, instead of weeks or 
months — as under the old practice of lengthy searches 
for validity of title. 

Some of the advantages of the new system — un- 
known to the old — may be mentioned: 

1. A Short, but an Absolute and Indisputable Title. 

2. A Registered Certificate of Title carrying its own 

proofs. 

3. Available for Transfer within an hour. 

4. Saves Time and Money misspent. 

5. Makes Land a Quick Asset. 

6. Increases the number of Transfers. 

7. Swells Income from Investments, 
idds Flexibility and Strength to Holdings. 

Increases Individual and General Wealth. 

The system being rigidly simple, it takes fast hold 
of common sense; it allows no lapses in registered proof 
of ownership, which, if once allowed, develops into 
snares and pitfalls. 

The wisdom in legislation in providing this better 
law makes it one of the most valuable of all the later 
law reforms of the last one hundred years. Its bene- 
ficence in practice will grow and broaden the more 
it is used, but it cannot be received at its full worth 
until it is studied and generally introduced throughout 
the whole country. 
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THE PRE-EMINENT VALUE OF 
A REGISTERED TITLE. 

In the great centres of population and 
throughout the country at large, there is almost 
an universal opinion, that there ought to be a 
better, less expensive, more expeditious and 
secure way of transferring titles to real estate 
than the method now in use in this country. 

Knowledge gained through the experience of 
other countries has demonstrated the fact, that 
there is a better way and truer system, namely: 
that of the official registration of the title, but 
not of deeds of conveyance. 

Under registration of title, all questions that 
do now, or may affect the title at any subsequent 
time, are settled once for all time — at the hour 
of registration and transfer of ownership. The 
status of the title, is then presented in the official 
register-book, in a clear, safe and short registry 
of every matter pertaining to, or affecting it. 

After the registration of title, there can be no 
need, or call for going back again over the past 
transfers; since every matter affecting the title 
had been exhaustively inquired into, its merits 
and demerits sifted, and disposed of forever! 
Accordingly, after the first registration, 
''abstracts" are not necessary; delay is obviated, 
and extra expenses are avoided. But much 
more still is gained: doubt and anxiety are con- 
clusively laid at rest. 
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THE SUPERIORITY OF THE NEW 

LAND SYSTEM. 

In short, consider such features in the prac- 
tice and policy of the Torrens System of con- 
veyancing — not found in the old practice — and 
which are justly considered the very acme of 
advantage, namely: rest of title, an official 

REGISTRY OF THE TITLE — up tO datc^ and COfH- 

plete for to-day, to-morrow and forever, — 
the registry being duly continued, as tt 
would be, and the limitation period of five 
years passed, as provided in the Illinois 
Act: you then possess a title indefeasible, and 
ever ready to hold, sell or mortgage ; or bor- 
row upon without mortgage. Such prompt 
convertibility and easy transfer upon the offi- 
cial registry, suggests continuous appreciation 
in value; while the old practice, of deed-regis- 
tering, tends directly to depreciation. Butt 
still more, your registered title will sell for 
more, and borrow more money ; it will hold 
you in placidity of mind ; and, in an emergen- 
cy, will spcedil)^ get you out of trouble. 

BECOMES INDEFEASIBLE AT END OF FIVE YEARS. 

The Act makes provision, in a new statute 
of limitation, for a starting point, beginning 
at the date of the initial or first registration 
of a parcel of land, and ending five years 
thereafter ; at the expiration of which term 
all clainumts who have not established rights of 
property in said land, or given notice thereof by^ 
caveat filed within the same time, are barred 
and cut off. 









THE TORRENS LAND LAW 

STATE OF ILLINOIB. 

a law was adopted by the General Assembly of the 
of Illiaois, June 13, 1895, and ia entitled, "An Act 
ming Land Titles." The Act embodies the prioci- 
ad methods of the Torrens System of registration and 
n of the title to real property- The rote on its 
on expresses the favor with which the measure was 
In the Senate, it received 31 ayes and 3 nays, and in 
)use, 105 ayes and 20 nays. 

the Act provision is made for its submission to the 
in of the ballot. A majority rote — about which there 
question — will make the law operative, without any 
in Cook county and City of Chicago. 



I ILLINOIS ACT INVITES STUDY. 

i Act embodies the results of the first effort to adjust 
arrens System to the Constitution and Laws of this 
y, and will, no doubt, on account of its clearness of 
ent, its brevity, and the evident skill with which it is 
, serve as a help for the framing of similar "Acts" in 
States of the United States. 

I possible, that while this "Act" may be improved by 
Bnce, still, the principles upon which it proceeds: — to 
B coDclusire settlement of all matters of form and 
ace at each transfer of ownership, and without a "pit- 
1 the title — are, beyond question, the true principles 
lursued in all dealings with real property. 
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THE TORRENS SYSTEM OF REGIS- 
TRATION AND TRANSFER OF 
THE TITLE TO REAL 
ESTATE. 



THE ACT OF THE STATE OF 

ILLINOIS. 



«AN ACT CONCERNING LAND TITLES." 
APPROVED JUNE 13, 1895. 



RECORDERS EX-OFFICIO REGISTRARS. 

Section 1. Recorders and ex-officio record- 
ers of deeds in the several counties in this 
State shall be registrars of titles in their re- 
spective counties. Their deputies shall be 
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deputy registrars. All laws relative to re- 
corders and their deputies, including their 
compensation, clerk hire and expenses, shall 
extend to registrars and their deputies so far 
as the same may be applicable. 

Sec. 2. Every recorder and ex-officio recor- 
der shall, before entering upon his duties as 
registrar, give a bond, with sufficient security, 
to be approved by the judge of the county 
court, payable to the People of the State of 
Illinois, in the penal sum of $50,000 (except 
that in counties having a population of more 
than 100,000 inhabitants, the penalty of the 
bond shall be $200,000), conditioned for the 
faithful discharge of his duties, and to deliver 
up all papers, books, records and other prop- 
erty belonging to the county or appertaining 
to his office as registrar of titles, whole, safe 
and undefaced, when lawfully required so to 
do; which bond shall be filed in the office of 
the Secretary of State and a copy thereof en- 
tered upon the records of the county court. 

Sec. 3. Deputies may perform any and all 
duties of the registrar in the name of the reg- 
istrar, and the acts of such deputies shall 
be held to be the acts of the registrar, 
and in case of the death of the reg- 
istrar or his removal from office, the chief 
deputy shall thereupon become the acting reg- 
istrar until such vacancy shall be filled accord- 
ing to law, and he shall file a like bond and be 
vested with the same powers and subject to 
the same responsibilities and entitled to the 
same compensation as in the case of the regis- 
trar. 
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Sec. 4. No registrar or deputy registrar 
shall practice as attorney or counselor-at-law, 
nor be in partnership, while in office, with any 
attorney or counselor-at-law so practicing. 

Sec. 5. The registrar may appoint, in his 
county, two or more competent attorneys, to 
be examiners of titles and legal advisers of the 
registrar. Their compensation shall be fixed 
in the same manner as that of deputy regis- 
trars. 

Sec. 6. The registrar shall be liable for 
any neglect or omission of the duties of his 
office, when occasioned by a deputy or exam- 
iner of titles, in the same manner as for his 
own personal neglect or omission. 

BRINGING LAND UNDER THE ACT 

Sec 7. The owner of any estate or inter- 
est in land, whether legal or equitable, and 
whoever has the power of appointing^ or of dis- 
posing of the entire legal estate in fee simple, 
may apply to the registrar of the county in 
which the land is situated, to have his title 
registered. He may apply in person, or by an 
attorney in fact authorized so to do. A cor- 
poration may apply by its authorized agent, 
and any other person under disability by his 
legal guardian, or an infant by his natural or le- 
gal guardian. The person in whose behalf 
the application is made shall be named as ap- 
plicant. 

Sec. 8. No mortgage, lien, charge or lesser 
estate than a fee simple shall be registered un- 
less the fee simple to the same land is first 
registered. 
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Sec. 9. It shall not be an objection to 
bringing land under this act, that the estate 
or interest of the applicant is subject to any 
outstanding lesser estate, mortgage, lien or 
charge, but every such lesser estate, mortgage, 
lien or charge shall be noted upon the certifi- 
cate of title and the duplicate thereof, herein 
after provided for, and the title or interest 
certified shall be subject only to such estates, 
mortgages, liens and charges as are so noted, 
except as herein provided. 

Sec. 10. No title derived through sale for 
any tax or assessment shall be entitled to be 
first registered, unless it shall be made to ap- 
pear to the registrar that the applicant or he 
and thqse through whom he claims title have 
been in actual and undisputed possession of the 
land under such title at least ten years, and 
shall have paid all taxes and assessments le- 
gally levied thereon for seven successive years 
of that time. 

Sec. 11. The application shall be in writ- 
ing, signed and sworn to by the applicant or 
the person acting in his behalf. It shall set 
forth substantially: 

a. The name and place of residence of the 
applicant^ and if the application is by one act- 
ing in behalf of another, the name and place 
of residence and capacity of the person so act- 
ing. 

b. Whether the applicant (except in case 
of a corporation), is married or not, and, if 
married, the name and residence of the hus- 
band or wife. 

c. The description of the land. 
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d. The applicant's estate or interest in the 
same, and whether the same is subject to an 
estate of homestead, 

e. Whether the land is occupied or unoccu- 
pied, and, if occupied, the name and post-office 
address of each occupant, and what estate or 
interest he has or claims in the land. 

f. Whether the land is subject to any lien 
or iucumbrance, and, if any, give the name and 
post-office address of each holder thereof and 
the nature and amount of the same, and, if 
recorded, the book and page of the record. 

g. Whether any other person has any estate 
or claims any interest in the land, in law or 
equity, in possession, remainder, reversion or 
expectancy, and if any, set forth the name and 
post-office address of every such person and 
the nature of his estate or claim. 

h. If the applicant is a male, that he is of 
the full age of twenty-one years; if a female, 
that she is of the full age of eighteen years. 
If the application is on behalf of a minor, the 
age of such minor shall be stated. If the ap- 
plication is by a husband or wife, the other 
shall by indorsement thereon acknowledged, as 
in the case of deeds, signify his or her assent 
to the registration as prayed. 

Sec. 12. Any number of pieces of land 
in the same county, and owned by the same 
person, and in the same right, may be includ- 
ed in one application. 

Sec. 13. The application may be amended 
only by supplemental statement in writing, 
signed and sworn to as in the case of the 
original. 
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WHEN APPLICATION IS FILED. 
THE DUTY OP REGISTER. 

Sec. 14. [1] Upon such application being 
filed with the registrar, he shall cause examin- 
ation to be made into the applicant's title to 
the land and as to the truth of the matters set 
forth in the application, [2] and particularly 
whether the land is occupied; the nature of the 
occupation if occupied, and by what right; and 
shall notify all persons who shall appear by 
the application or otherwise to have an inter- 
est in, or .ien or claim upon the land, of such 
application, [3] a copy of which notice shall 
be posted upon the premises, in a conspicuous 
place, at least ten days before the granting of 
the certificate of title. [4] No applicant for 
the registration of anyi nterest in land under 
this act shall be required to furnish with his ap- 
plication an abstract of title, or other evidence, 
except of instruments which are not then of rec- 
ord in the office of the recorder of the county 
in which the land is situated ; but it shall be 
the duty of the examiners to examine, as the 
basis of their opinion, the full records of all 
instruments which are then of public record 
in said office, together with the original in- 
struments, or abstracts thereof, of which the 
records have been destroyed by fire or other- 
wise. If any defects are found in the title 
which he thinks may be removed, he shall no- 
tify the applicant of the same and give him a 
reasonable time to remove such defects before 
finally passing upon his application. 



J 
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Sec. 15. If it shall be made to appear to 
the registrar that the facts stated in the 
application are true, and that the applicant is 
the owner of the land, or interested therein as 
set forth in the application, he sh^ll issue a 
certificate of title, and proceed to bring the 
land under the operation of this act as herein- 
after provided. Otherwise he shall dismiss the 
application without prejudice and return the 
papers to the applicant. 

Sec. 16. Any applicant may, upon payment 
of all fees due, withdraw his application for 
registration at any time prior to the issuing 
of a certificate of title, and the registrar shall 
in such case, upon request in writing signed by 
such applicant, return to him all abstracts of 
title, deeds and other instruments deposited by 
him for the purpose of supporting his ap- 
plication. 

Sec. 17. No certificate of title shall be 
issued in any case until the written opinion of 
at least two examiners shall be filed with the 
registrar to the effect that the applicant has a 
good title to the estate or interest in the land 
as stated in the application, and if the same is 
subject to any lesser estate, mortgage, lien, or 
charge, particularlyspecifying the same. The 
estate of homestead shall be included in the 
term lesser estate. 

Sec. 18. In case the applicant shall die be- 
tween the application and the completion of 
the registration^ the same may be completed 
in the name of the applicant, and the title to 
the land shall devolve in like manner as if the 
registration had been completed prior to the 
death of such applicant. 
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Sec. 19. The registrar shall as often as 
once in each week make out and publish in a 
newspaper published in his county a list of all 
first registrations effected during the preced- 
ing week. The notice must contain a short 
description of the land, the name of registered 
owner and date of registration. Letters and 
figures may be used. As fast as such lists are 
published the registrar shall post a copy of 
the same in his office, and keep the same so 
posted for the space of six months. He shall 
also immediately upon the registration of any 
land make an entry thereof upon the tract 
index, with a reference to the book and folium 
of the register where the same is registered. 

CERTIFICATE OF TITLE. 

Sec. 20. Certificates of title shall be num- 
bered consecutively. Every first and subse- 
quent certificate of title shall be in duplicate 
and bear date the day and year of its is- 
sue, and be under the hand and official 
seal of the registrar, one copy of which shall 
be retained by the registrar and be known as 
the original, and the other, to be known as the 
duplicate, shall be delivered to the owner. It 
shall state whether the owner, except in the 
case of a corporation, is married or not 
married, and if married the name of the hus- 
band or wife. If the owner is a minor it shall 
state his age, if under any other disability the 
nature of the disability. The registrar shall 
note at the end of each certificate, original and 
duplicate, in such manner as to show and 
preserve their priorities, the particulars of all 
estates, mortgages, incumbrances, liens and 
charges, to which the owner's title is subject. 
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Sec. 21. The certificate of title may, sub- 
ject to such changes 4s the case may require^ 
be substantially in the following form: 

FORM OF APPLICATION 
TO REGISTER. 



IS, ) 

>UNTY, ) 



STATE OF ILLINOIS, 

Coi 

of {residence, andif a mi- 
nor give his age, if under other disability , 
state the nature of the disability), married to 
(name of husband or wife, or if not marri- 
ed, say not married), is the owner of an es- 
tate in fee simple {or as the case may be) .in 
the following land {here describe the premi- 
ses) subject to the estates, easements, incum- 
brances and charges hereunder noted. {In case 
of trust, condition, or limitation, say 'Hn 
trust" or '*upon condition'' or ^*with limita- 
tion" as the case m.ay be). 

Witness my hand and official seal this 
{date). 



Registrar. 

[seal.] 

Sec. 22r In all cases where two or more per- 
sons are entitled as tenants in common to an 
estate in registered land, such persons may 
receive one certificate for the entirety, or each 
may receive a separate certificate for his un- 
divided share. 

Sec. 23. Upon the application of any regis- 
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tered owner of land held under separate 
certificates of title, or under one certificate, 
and delivering up of such certificate or certifi- 
cates of title, the registrar may issue to such 
owner a single certificate of title for the whole 
of such land, or several certificates, each 
containing a portion of such land in accordance 
with such application, and as far as the same 
may be done consistently with any regulations 
at the time being in force, respecting the 
parcels of land that may be included in one 
certificate of title, and upon issuing any such 
certificate of title, said registrar shall endorse 
on the last previous certificate of title of such 
land so delivered up, a memorial setting forth 
the occasion of such cancellation, and referring 
to the volume and folium of the new certificate 
or certificates of title so issued. 

Sec. 24. In the event of a duplicate certifi- 
cate of title being lost, mislaid or destroyed, 
the owner, together with other persons, if any, 
having knowledge of the circumstances, may 
make affidavit before the registrar, or before 
any officer authorized to administer oaths, 
stating the facts of the case, the names and 
description of the registered owners, and the 
particulars of all mortgages, encumbrances or 
other matters affecting such land and the title 
thereto to the best of applicants knowledge 
and belief, and the registrar, if satisfied as to 
the truth of such affidavit, and the bona fides 
of the transaction, shall issue to the owner a 
certified copy of the original certificate with 
the memorials and notations appearing upon 
the register, and shall note upon the register 
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the fact, cause and date of such issue, and shall 
also mark upon such certified copy: * 'Owner's 
certified copy issued in place of lost", {ntis- 
layed or destroyed, as the case may be) 
"certificate," and such certified copy shall 
stand in the place of and have like effect as the 
missing duplicate certificate. 

THE REGISTER BOOK. 

Sec. 25. The registrar shall keep a book to 
be known as the "Register of Titles," wherein 
he shall enter all original certificates of title by 
binding or writing them therein, in the order 
of their numbers, with appropriate blanks for 
the entry of memorials and notations allowed 
by this act. Each certificate, with such blanks, 
shall constitute a separate folium of such book. 
All memorials and notations that may be 
entered upon the register under the terms of 
this act shall be entered upon the folium con- 
stituted by the last certificate of title of the 
land to which they relate. 

Sec. 26. Before the delivery of any dupli- 
cate certificate of title, a receipt for it in the 
handwriting of the owner may be required by 
the registrar to be signed by him when pract- 
icable, so as to prevent, as far as may be per- 
sonation or forgery. Where such receipt is 
signed or acknowledged in the presence of the 
registrar or a deputy, it may be witnessed by 
such officer. If signed elsewhere it may be 
acknowledged before any officer authorized to 
take acknowledgments of deeds. 

Sec. 27. In every case of first registration 
of land or an estate or interest therein, the 
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same shall be deemed to be registered under 
this act, when the registrar shall have marked 
upon the certificate of title, in duplicate, the 
volume and folium of the register in which the 
original may be found. 

Sec. 28. Every transfer of registered land 
shall be deemed to be registered under this 
act, when the new certificate to the trans- 
ferree shall have been marked, as in the case 
of first registration; and all other dealings shall 
be considered as registered when the memorial 
or notation thereof shall have been entered 
in the register upon the folium constituted by 
the existing certificate of title of the land. 
But, for the protection of the transferree or 
person claiming through any transfer or deal- 
ing, the registration shall relate back to the 
time of filing in the register's office the deed, 
instrument or notice, pursuant to which the 
transfer memorial or notation is made. ' 

EFFECT OF REGISTRATION. 

Sec. 29. The registered owner of any estate 
or interest in land brought under this act, 
shall, except in case of fraud to which he is a 
party, or of the person through whom he 
claims without valuable consideration paid in 
good faith, hold the same subject only to such 
estates, mortgages, liens, charges and interests 
as may be noted in the last certificate of title 
in the registrar's office and free from all others 
except: 

1. Any subsisting lease or agreement for 
a lease for a period not exceeding five years 
where there is actual occupation of the land 
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under lease. The term lease shall include a 
verbal letting. 

2. All public highways embraced in the 
description of the lands included in the certifi- 
cate shall be deemed to be excluded from the 
certificate. 

3. Any subsisting right of way or other 
easement, however created, upon, over or in 
respect of the land. 

4. Any tax or special assessment for which 
a sale of the land has not been had at the date 
of the certificate of title. 

5. Such right of action or counter-claim as 
is allowed by this act. 

6. The right of any p erson in possession 
of, and rightfully entitled to the land or any 
part thereof, or any interest therein adverse 
to the title of the registered owner at the time 
when the land is first bought under this act, 
and continuing in said possession until the issu- 
ance of such last certificate of title. 

Sec. 30. After land has been registered 
no title thereto adverse or in derogation to 
the title of the registered owner shall be 
acquired by any length of possession merely. 

Sec. 31. Except in case of fraud, and ex- 
cept as herein otherwise provided, no person 
taking from the registered owner a transfer 
of registered land or any estate or interest 
therein, or of any charge upon the same 
shall be held to enquire into the circum- 
stances under which or the consideration for 
which the estate or interest of such owner or 
any previous registered owner was regis- 
tered, or be effected with notice actual or 
constructive of any unregistered trust, lien, 
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claim, demand or interest in the land and the 
knowledge that any unregistered trust, lien, 
claim, demand or interest is in existence shall 
not of itself be imputed as fraud. 

Sec. 32. In any suit for specific perfor- 
mance brought by a registered owner of any 
land under the provisions of this act, against 
a person who may have contracted to purchase 
such land, not having notice of any fraud or 
other circumstances which, according to the 
provisions of this act, would affect the right 
of the vendor, the certificate of title of such 
registered owner shall be held in every court 
to be conclusive evidence that such registered 
owner has a good and valid title to the land, 
and for the estate or interest therein mentioned 
or described. 

Sec. 33. In any action or proceeding 
brought for ejectment, partition or possession 
of land; the certificate of title of a registered 
owner shall be held in every court to be con- 
clusive evidence, except as herein otherwise 
provided, that such registered owner has a 
good and valid title to the land, and for the 
estate or interest therein mentioned or des- 
cribed; and that such registered owner is 
entitled to the possession of said land, except 
as against any person rightfully claiming pos- 
session under some estate, mortgage, lien or 
charge noted on the certificate. 

Sec. 34. The register of any land and duly 
certified copies thereof shall, except as herein 
otherwise provided, be received in law and in 
equity as evidence of the facts therein stated, 
and as conclusive evidence that the person 
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named therein as owner is entitled to the land 
for the estate or interests therein specified. 
The word **heirs and assigns" shall not be 
necessary to create a fee simple estate of in- 
heritance. 

Sec. 35. Whenever a memorial has been 
entered as permitted by this act, the registrar 
shall carry the same forward upon all certifi- 
cates of title until the same is cancelled in 
some manner authorized by this act. 

Sec. 36. All dealings with land or any 
estate or interest therein, after the same has 
been brought under this act, and all liens, in- 
cumbrances and charges upon the same sub- 
sequent to the first registration thereof, shall 
be deemed to be subject to the terms of this 
act, and to such amendments and alterations 
as may hereafter be made. The bringing of 
land under this act shall imply an agreement, 
which shall run with the land, that the 
same shall be subject to the terms of the act 
and all amendments and alterations thereof. 

Sec. 37. With the exceptions mentioned in 
Sec. 29, no person shall commence any action 
at law or in equity for the recovery of land, or 
assert any interest, right in or lien or demand 
upon the same or make entry thereon adversely 
to the title or interest certified in the first 
certificate bringing the land under the opera- 
tion of this act, unless within five years after 
the first registration. It shall not be an excep- 
tion to this rule that the person entitled to 
bring the action or make the entry is an infant, 
lunatic or is under any disability, but action 
may be brought by such person by his next 
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friend or guardian. It shall be the duty of 
the guardian, if there is any, to bring action in 
the name of his ward, whenever it is necessary 
to preserve or enforce the ward's rights in 
registered land. 

Sec. 38. Any person having any interest, 
right, title, lien or demand, whether vested, 
contingent or inchoate, in, to or upon register- 
ed land, which existed at the time the land is 
first registered, and upon or for which no cause 
of action shall have accrued at the date of the 
registration of the land, may, prior to the 
expiration of said five years after such regis- 
tration, file in the registrar's office a notice, 
under oath, setting forth his interest, right, 
title, lien or demand, and how and under whom . 
derived, and the character and nature thereof, 
and if such notice or counter-claim is so filed an 
action may be brought to assert or recover or en- 
force the same at anytime within one year after 
1 he right of action shall have accrued thereon, 
or at any time within the period of five years 
after said first registration and not afterwards. 
It shall be the duty of a life tenant or trustee 
to file such counter-claim on behalf of any re- 
mainderman or reversioner, whether the re- 
mainder or reversion be at the time vested or 
— ntingent, and of a guardian to file such 

unter-claim on behalf of his ward. 

TRANSFER. 

Sec. 39. A registered owner of land desir- 
g to transfer his whole estate or interest 
erein, or some distinct part or parcel thereof, 
some undivided interest therein, or to grant 
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out of his estate an estate for life or for a 
term of not less than ten years, may execute 
to the intended transferee a deed or instrument 
of conveyance in any form authorized by law 
for that purpose. And upon filing such deed 
or other instrument in the registrar's office 
and surrendering to the registrar the duplicate 
certificate of title, and upon its being made to 
appear to the registrar that the transferer 
has the title or interest proposed to be trans- 
ferred and is entitled to make the conveyance, 
axid that the transferee has the right to have 
such estate or interest transferred to him, he 
shall issue in duplicate and register as herein- 
before provided a new certificate certifying 
the title to the estate or interest in the land 
desired to be conveyed to be in the transferee, 
and shall note upon the original and duplicate 
certificate the date of the transfer, the name 
of the transferee and the volume and folium in 
which the new certificate is registered, and 
shall stamp across the original and surrendered 
duplicate certificate the word '^cancelled" in 
whole or part, as the case may be. 

Sec. 40. When only a part of the land 
described in a certificate is transferred, or 
some estate or interest in the land is to remain 
in the transferrer, a new certificate shall be 
issued to him for the part, estate or interest 
remaining in him. 

FILING OF INSTRUMENTS. 

Sec. 41. The registrar shall mark as filed 
every deed, mortgage, lease and other instru- 
ment which may be filed in his office in the or- 
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der of its receipt, and shall note thereon at the 
date of filing the minute, hour, day and year 
it is received. When the date of filing any in- 
strument is required to be entered upon the 
register it shall be the same as that endorsed 
upon such instrument. 

Sec. 42. All instruments, notices and pa- 
pers required or permitted by this act to be 
filed in the office of the registrar shall be re- 
tained and kept in such office. 

Sec. 43. Like forms of deeds, mortgages, 
leases and other instruments as are now or may 
hereafter be sufficient in law for the purpose 
intended, may be used in dealing with regis- 
tered land and any estate or interest therein. 

Sec. 44. On all instruments presented to 
the registrar for registration, shall be en- 
dorsed the name and address of the person so 
presenting the same, and all notices by the 
registrar or other person, relating to the land 
therein described may be served on such per- 
son at such address. The address may be 
changed from time to time by such person 
filing with the registrar a written notice of 
such change. 

Sec. 45. A deed, mortgage, lease or other 
instrument purporting to convey, transfer, 
mortgage, lease, charge or otherwise deal with 
registered land, or any estate or interest 
therein, or charge upon the same, other than a 
will or a lease not exceeding five years where 
the land is in actual possession of the lessee or 
his assigns, shall take effect only by way of 
contract between the parties thereto, and as 
authority to the registrar to register the trans- 
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f er, mortgage, lease, charge or other dealing 
upon compliance with the terms of this act. 
On the completion of such registration, the 
land, estate, interest or charge shall become 
transferred, mortgaged, leased, charged or 
dealt with according to the purport and terms 
of the deed, mortgage, lease or other instru- 
ment. 

Sec. 46. No transfer of title to land, or any 
estate or interest therein, or mortgage, shall 
be registered until it shall be made to appear 
to the registrar that the land has not been sold 
for any tax or assessment upon which a deed 
has been given, and the title is outstanding or 
upon which a deed may thereafter be given, 
nor until it shall appear and that the dower, 
right of dower and estate of homestead, if 
any, have been released or extinguished, unless 
the transfer or mortgage is intended to be 
subject thereto, in which case it shall be so 
stated in the certificate of title. 

Sec. 47. Every certificate of title to land 
shall state whether the transferee (except 
when the latter is a corporation) is married or 
not married, and if married the name of the 
husband or wife. The transferee shall furn- 
ish the registrar the necessary information be- 
fore he shall be entitled to have the land trans- 
ferred to him on the* register. 

MORTGAGES, LEASES AND OTHER CHARGES. 

Sec. 48. Every mortgage, lease for a term 
not exceeding ten years, contract to sell, and 
other instrument intended to create a lien, in- 
cumbrance or charge upon registered land or 
any interest therein, shall be deemed to be a 
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charge thereon, and may be registered as here- 
inafter provided. 

Sec. 49. On the filing of the instrument in- 
tended to create the charge in the registrar's 
office, and the production of the duplicate cer- 
tificate of title, and it appearing to the regis- 
trar that the person intending to create the 
charge has the title and right to create such 
charge, and that the person in whose favor the 
same is sought to be created is entitled by the 
terms of this act to have the same registered, 
he shall enter upon the proper folium of the 
register, and also upon the duplicate certifi- 
cate a memorial of the purport thereof, and 
the date of filing the instrument with a refer- 
ence thereto by its file number, which memorial 
£;hall be signed by the registrar. The registrar 
shall also note upon the instrument on file the 
^rolume and folium of the register where the 
itiemorial is entered. 

Sec. 50. A trust deed in the nature of a 
mortgage shall be deemed to be a mortgage, 
and be subject to the same rules as a mortgage. 

Sec. 51. When any mortgage, lease, or 
other instrument creating or dealing with a 
charge upon registered land or any estate or 
interest therein is in duplicate, triplicate or 
more parts, only one of the parts need be filed 
and kept in the registrar's office, but the regis- 
trar shall note upon the register whether the 
same is in duplicate, triplicate, or as the case 
may be, and shall also mark upon the others 
**mortgagee's duplicate," "lessor's duplicate," 
"Jessee's duplicate," or as the case maybe, and 
note upon the same the date of filing and the 
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volume and folium of the register where the 
memorial is entered^ and deliver them to the 
parties entitled thereto. 

Sec. 52. When an instrument is not ex- 
ecuted in a sufficient number of parts for the 
convenience of the parties, the registrar may 
make and deliver to each of the parties enti- 
tled thereto certified copies of the instrument 
filed in his* office with the endorsements there- 
on, marking the same '^mortgagee's certified 
copy," "lessor's certified copy," or as the case 
may be, and shall note upon the register the 
fact of issuing such copies. Such certifiel 
copies shall have the same force and effecl, 
and be treated as duplicates. 

Sec. 53. The holder of any charge upon 
registered land, desiring to transfer the same 
or any part thereof, may execute an assign- 
ment of the whole, or any part thereof, and 
upon such assignment being filed in the^office 
of the registrar and the production of the du- 
plicate or certified copy of the instrument* cre- 
ating the charge held by the assignor, the reg- 
istrar shall enter in the register, opposite the 
charge, a memorial of such transfer, with a 
reference to the assignment by its file number; 
he shall also note upon the instrument on file 
in his office intended to be transferred, and up- 
on the duplicate or certified copy thereof pro- 
duced, the volume and folium where the mem- 
orial is entered, with the date of the entr)'. 
The transferee shall be entitled to have a cei - 
tified copy of the instrument of transfer, witli 
the endorsement thereon, and, in case of th* 
transfer of the entire charge, the duplicate o r 
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certified copy of the instrument creating the 
charge. 

Sec. 54. A release, discharge or surrender 
of a charge, or any part thereof, or of any part 
of the land charged may be effected in the 
same way as above provided in the case of a 
transfer. In case only a part of the charge or 
of the land is intended to be released, dis- 
charged or surrendered, the entry shall be 
made accordingly, but when the whole is re- 
leased, discharged or surrendered at the same 
or several times, the registrar shall stamp 
across the instrument on file, and the memorial 
thereof, and the duplicate or certified copy 
produced, the word "canceled." 

Skc. 55. All charges upon registered land, 
or any estate or interest in the same, and any 
rights thereunder may be enforced as now 
allowed by law, and all laws with refer- 
ence to the foreclosure and release or sat- 
isfaction of mortgages shall apply to mort- 
gages upon registered lands, or any estate 
or interest therein, except as herein other- 
wise provided, and except that until notice of 
the pendency of any suit to enforce or fore- 
close such charge is filed in the registrar's 
office, and . a memorial thereof entered on the 
register, the pendency of such suit shall not 
be notice to the registrar, or any person deal- 
ing with the land, or any charge thereon. 

ATTORNEYS IN FACT. 

Sec. 56. Before any person can convey, 
charge, or otherwise deal with any registered 
land, or any estate or interest therein, as attor- 
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TRUSTS, CONDITIONS AND LIMITATIONS. 

ney in fact for another, the deed or instru- 
ment empowering him so to act shall be filed 
with the registrar, and a memorial thereof en- 
tered upon the register in like manner as in the 
case of a charge. If the attorney shall so de- 
sire, the registrar shall deliver to him a certi- 
fied copy of the power of attorney, with the 
endorsements thereon. Revocation of a pow- 
er may be registered in like manner. 

Sec. 57. Whenever a deed or other instru- 
ment is filed in the registrar's office for the 
purpose of effecting a transfer of or charge 
upon registered lands, or any estate or inter- 
est in the same, and it shall appear that the 
transfer or charge is to be upon some trust, 
condition or limitation expressed in such deed 
or instrument, the registrar shall, unless such 
deed or instrument expressly direct-e to the 
contrary, note in the certificate and the dupli- 
cate thereof, or memorial, the words, *4n trust," 
or^upon condition"or**with limitations," as the 
case may be, arid no transfer of or charge upon, 
or dealing with the land, estate or interest 
shall thereafter be registered, except upon the 
written opinion of two examiners that such 
transfer charge or dealing is in accordance 
with the true intent and meaning of the trust, 
condition or limitation. 

Sec. 58. If the registrar is satisfied that 
the proposed transfer, charge or other dealing 
is in accordance with the true intent and 
meaning of the trust, condition or limitation, 
he shall proceed to register the same, and such 
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registration shall be conclusive evidence in fa- 
vor of the person taking such transfer, charge 
or other right, and those claiming under him, 
in good faith and for a valuable consideration, 
that such transfer, charge or other dealing is 
in accordance with the true intent and mean- 
ing of the trust, condition or limitation. 

TRANSMISSION. 

Sec. 59. Lands, and any estate or interest 
therein, registered pursuant to this act, shall, 
upon the death of the owner, go to the person- 
al representatives of the deceased in like man- 
ner as personal estate, whether the owner dies 
testate or intestate, and shall be subject to the 
same rules of administration as if the same 
were' personalty, except as otherwise provided 
in this act, and except that the rule of division 
shall be the same as in the descent of real 
property. 

Sec. 60. Before the personal representa- 
tive of a deceased owner of registered land or 
any estate, or interest therein, shall deal with 
the same, he shall file in the registrar's office 
a certified copy of his letters of administra- 
tion, or if there is a will, a certified copy of 
the same and of the letters testamentary, or of 
administration, with the will annexed as the 
case may be, and shall produce the duplicate 
certificate of title, and thereupon the registrar 
shall enter upon the register and the duplicate 
certificate a memorial thereof, with a refer- 
ence to the letters, or will and letters, by their 
file number, and the date of filing the same. 

Sec. 61. Except in the case of a will devis- 
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ing the lands to an executor to his own use, or 
upon some trust, or giving to the executor 
power to sell, no sAle or transfer of registered 
land shall be made by the executor or by an 
administrator in the course of administration, 
for the payment of debts or otherwise, except 
in pursuance of an order of a competent court 
obtained as provided by law. 

62. But a memorial of the will and letters 
testamentary or of letters of administration 
being first entered upon the register, as herein 
provided, the executor or administrator may 
deal with mortgages, leases and other personal 
interests in or upon registered land, as if he 
were the registered owner thereof. 

Sec. 63. Where it appears by the will, a 
certified copy of which, with the letters testa- 
mentary, is filed, as provided in this act, that 
registered land is devised to the executor to 
his own use or upon some trust, the executor 
may have the land transferred to himself upon 
the register in like manner and subject to like 
terms and conditions and with like rights, as 
in the case of a transfer pursuant to deed filed 
in the registrar's office. 

Sec. 64. When the will of a deceased 
owner of registered land or any estate, or 
interest therein, empowers the executor to sell, 
convey, incumber, charge or otherwise deal 
with the land, it shall not be necessary for such 
executor to be registered as the owner, but a 
certified copy of the will and the letters testa- 
mentary being filed as provided in this act, such 
executor may sell, convey, incumber, charge or 
otherwise deal with the land pursuant to the 



34 TORRKXS SYSTEM. 

power in like manner, as if he were the regis- 
tered owner, subject to the like conditions as 
to the trusts, limitations and conditions ex- 
pressed in the will, as in case of trusts, limita- 
tions and conditions expressed in a deed. 

Sec. 65. Before making distribution of 
undevised registered land the executor or 
administrator shall file in the registrar's office 
a certified copy of the proof of heirship, made 
in the probate or county court, as the case may 
be, which shall be conclusive evidence in favor 
of all persons thereafter dealing with the land 
that the persons therein named as the only 
heirs-at-law of the deceased owner are such 
heirs. 

Sec. 66. The court of probate may, for the 
purpose of distribution of the estate, order 
registered land, or any estate, or interest 
therein, to be sold by the executor or adminis- 
trator, and upon the filing of a certified copy 
of the order of sale and order of confirmation 
of the sale, and the deeds, in pursuance of the 
same, in the registrar's office, a transfer of the 
land, estate or interest to the purchaser may 
be made upon the register, as, in the case of 
other sales, by deed. 

Sec. 67. Whenever, after the expiration of 
the time fixed for the adjustment of claims 
against the estate of the deceased, and after 
proof of heirship, it shall be made to appear 
to the court of probate that the estate will 
justifiy it, the court may direct the executor 
or administrator to nfake over and transfer to 
the devisees or heirs, or some of them, in 
anticipation of the final distribution, a portion 
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of the whole of the registered lands to which 
they might be entitled on final distribution. 
And upon the filing of a certified copy of such 
order m the registrar's office, the executor or 
administrator may cause such transfer to be 
made upon the register in like manner as in 
case of a sale. The land so transferred shall 
be held free from all liens or claims against 
the estate. In the proceedings to procure such 
direction such notice shall be given as the 
court of probate may direct. 

Sec. 68. For the purpose of final distribu- 
tion the court of probate may determine the 
right of all persons in registered lands, or any 
estate or interest therein of the deceased, 
• declare and enforce the rights of devisees, 
heirs, persons entitled to dower and home- 
stead, and others, assign dower and home- 
stead, and make partition and distribution 
according to the rights of the parties. The 
court may give direction to the executor or 
administrator as to the transfer of registered 
land, and any estate or interest therein to the 
devisees or heirs and may direct the transfer 
to be to several devisees or heirs, or tenants 
in common, or otherwise, as shall appear to the 
court to be most convenient, consistently with 
the rights of the parties, or as the parties in- 
terested may agree. 

DEALINGS OF ASSIGNEES, RECEIVERS, 

MASTERS, ETC. 

Sec. 69. Before an assignee for the benefit 
of creditors, receiver, master in chancery, 
special commissioner, or other person appointed 
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by court shall deal with or transfer registered 
land or any estate or interest therein, he shall 
file in the registrar's office a certified copy of 
an order of the court showing that such 
assignee, receiver, master in chancery, special 
commissioner, or other person, is authorized to 
deal with or transfer such land, estate or in- 
terest, and if it is in the power of such person 
he shall present to the register the duplicate 
certificate of title; and thereupon the registrar 
shall enter upon the register, and the duplicate 
certificate, if presented, a memorial thereof, 
with a reference to such order by its file 
number. In the case of a deed of the land to 
the assignee or receiver, the same shall be filed 
in the registrar's office as in other cases. 

Sec. 70. Such memorial having been 
entered, the assignee, receiver, master in 
chancery, special commissioner, or other per- 
son, may, subject to the direction of the court, 
deal with or transfer such land as if he were 
the registered owner. 

TAX SALES. 

Sec. 71. The holder of any certificate of 
sale of registered land or any e.state, or interest 
therein for any tax, assessment or imposition, 
shall within three months after date of sale, 
present the same to the registrar, who shall 
thereupon enter on the register of the land a 
memorial thereof, stating the day of sale and 
the date of presentation and shall also note 
upon the certificate of sale the date of presenta- 
tion and the book and page of the register 
where the memorial is entered. The holder of 
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such certificate shall also within the same time, 
mail to each of the persons who appear by the 
register to have any interest in the land, a 
notice of the registration of such certificate. 
Unless such certificate is presented and regis- 
tered, and notice given as herein provided with- 
in the time above mentioned, the land shall be 
forever released from the effect of such s?le, 
and no deed shall be issued in pursuance of 
such certificate. When it shall appear by the 
aflSdavit of the holder of the certificate filed 
with the registrar that the place of residence 
of any person interested in the land cannot 
upon diligent inquiry be ascertained, the re- 
quirement of this section as to mailing notice 
shall not apply to such person. 

Sec. 72. A tax deed of registered land, or 
an estate or interest therein issued in pursu- 
ance of any sale for tax or assessment made 
after the taking effect of this act, shall have 
only the effect of an agreement for the trans- 
fer of the title upon the register, and may be 
filed in the registrar's office, and a transfer ef- 
fected as in case of other deeds of conveyance. 
But no certificate of title shall be issued there- 
on, until after the expiration of two years af- 
ter the date of filing such deed, nor unless the 
deed is so filed within sixty days of its date, 
nor unless it shall be made to appear to the 
registrar that the time for redemption allow- 
ed by law to any minor heir, idiot or insane 
person interested in the land has expired, nor 
unless it shall appear to the registrar that all 
persons appearing upon the register to be in- 
terested in the land whose places of residence 
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can, upon diligent inquiry, be ascertained, and 
the person who appears by the collector's 
books to have paid the tax last paid before the 
sale on which the deed is issued, and every 
person in occupation of the land has had at 
least ninety days' notice of the application for 
such certificate of title; and that the terms of 
this act have been complied with. The notice 
required may be given upon persons residing 
in the county by personal service, and upon 
persons living out of the county by mail. Any 
person interested in the land may show as 
cause why such certificate of title shall not is- 
sue, any fact that might be shown on a bill in 
equity on his behalf to set aside such deed. 

Lis PENDENS NOTICE- 

Sec. 73. No suit, bill or proceeding at law 
or in eq^uity for any purpose whatever affect- 
ing registered land or any estate or interest 
therein lOr any charge upon the same, shall be 
deemed to be Us pendens or notice to any per- 
son dealing with the same, until a certificate 
of the pendency of such suit, bill or proceed- 
ing, under the hand and official seal of the 
clerk of the court in which it is pending, shall 
be filed with the registrar and a memorial 
thereof entered by him upon the register of 
the last certificate of the title to be affected. 
This section shall not apply to attachment 
proceedings when the officer making the levy 
shall file his certificate of levy as herein 
provided. 

Skc. 74. No judgment or decree or order 
of any court shall be a lien upon or affect 
registered land or any estate or interest there- 
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in, until a certificate, under the hand and 
official seal of the clerk of the court in which 
the same is of record, stating the date and 
purport of the judgment, decree or order, or a 
certified copy of such judgment, decree or 
order, is filed in the office of the registrar and 
a memorial of the same is entered upon the 
register of the last certificate of the title to be 
affected. 

ATTACHMENT, EXECUTION, ETC., LIENS. 

Sec. 75. Whenever registered land is levied 
upon by virtue of any writ of attachment, 
execution or other process, it shall be the duty 
of the officer making such levy to file with the 
registrar a certificate of the fact of such levy, 
a memorial of which shall be entered upon the 
register, and no lien shall arise by reason of 
such levy until the filing of such certificate and 
the entry in the register of such memorial any 
notice thereof actual or constructive, to the 
contrary notwithstanding. 

Sec 76. The claim authorized by **an act 
to revise the law in relation to liens" may, in 
the case of registered land, be filed in the 
registrar's office instead of with the clerk of 
the circuit court; and being so filed, a memorial 
thereof shall be entered by the registrar, as in 
the case of other charges, and proceedings to 
enforce the lien may be had, as provided in 
said act. Until it is so filed and registered, no 
such lien shall be deemed to have been created. 

Sec 77. Any person making any claim to 
or asserting any lien upon registered land not 
shown upon the register, or adverse to the 
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title of the registered owner, and no other 
provision is herein made for asserting the same 
in the registrar's office, may make affidavit 
thereof setting forth his interest, right, title, 
lien or demand, and how and under whom 
derived and the character and nature thereof. 
The affidavit shall state his place of residence 
and also his place of business, if he has one, 
and designate a place at which all notices 
relating thereto may be served. Upon the 
filing of such affidavit in the office of the regis- 
trar, the latter shall enter a memorial thereof, 
as in the case of a charge. 

Sec. 78. No statutory or other lien shall be 
deemed to affect the title to registered land 
until after a memorial thereof is entered upon 
the register, as herein provided. 

Sec. 79. The certificate of the clerk of the 
court in which any suit, bill or proceeding 
shall have been pending, or any judgment or 
decree is of record, that such suit, bill or pro- 
ceeding has been dismissed or otherwise dis- 
posed of, or the judgment, decree or order has 
been satisfied, released, reversed or overruled, 
or of any sheriff or other officer that the levy 
of any execution, attachment or other process 
certified by him, has been released, discharged 
or otherwise disposed of, being filed in the 
registrar's office and noted upon the register, 
shall be sufficient to authorize the registrar to 
cancel or otherwise treat the memorial of such 
suit, bill, proceeding, judgment, decree or levy, 
according to the purport of such certificate. 
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PROCEEDINGS IN CHANCERY, 

Sec. 80. Whenever any person interested 
in registered land or any estate or interest 
therein or charge upon the same, shall be 
entitled to have any certificate of title, memorial 
or other entry upon the register cancelled re- 
moved or modified, and the registrar or person 
whose duty it shall be to cancel, remove or 
modify the same or do any act towards the 
same, shall, upon request, fail or refuse so to 
do, or is absent from the county, or cannot be 
found, or for any reason such request cannot 
be made upon him, a court of equity may, upon 
bill or petition by the person interested, make 
such order as may be according to equity in 
the premises and upon a certified copy of such 
order being filed in the regivStrar's office, the 
registrar shall make such cancelation, removal 
or modification as shall be decreed in such order. 

Sec. 81. Any person feeling himself ag- 
grieved by the action of the registrar or by 
his refusal to act in any manner pertaining to 
the first registration of land or any estate or 
interest therein, or any subsequent transfer of 
or charge upon the same, the filing or neglect 
or refusal to file any instrument, or to enter or 
cancel any memorial or notation, or to do any 
other thing required of him by this act, or on ac- 
count of any mistake or omission of the regis- 
trar may file his bill or petition in equity in any 
court of competent jurisdiction,making the reg- 
istrar and other persons, whose interest may be 
affected, parties defendant, and the court may 
proceed therein as in other cases iniquity, and 
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make such order or decree as shall be accord- 
ing to equity in the premises and the purport 
of this act. When it shall appear by the alle- 
gations of the bill or petition to be appropri- 
ate to the relief required, the court may hear 
and determine all matters affecting the title or 
interest of the petitioner or complainant, and 
for the quieting of the title and removing of 
clouds therefrom. The provisions of the act 
entitled "An Act to Regulate the Practice oi 
Courts of Chancery," so far as they may be ap- 
plicable, shall apply to cases brought under 
this act. 

Sec. 82. The court may, in any case con- 
templated in sections 80 and 81, in addition to 
the costs, award such damages, including rea- 
sonable attornev's fees, as it shall deem just in 
the premises. 

INDICES. 

Sec. 83. The registrar shall keep tract 
indices, in which shall be entered the lands 
registered in the numerical order of the town- 
ships, ranges, sections, and in cases of sub- 
divisions, the blocks and lots therein, and the 
names of the owners, with 'a reference to the 
volume and folium of the register in which the 
lands are registered. 

Sec, 84. He shall also keep alphabetical 
indices, in which shall be entered in alpha- 
betical order the names of all registered 
owners and all othen persons interested in or 
holding charges upon registered land, a short 
description of the land and nature of the deal- 
ing,'with a reference to the volume and folium 
of the register in which the land is registered^ 
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PENALTIES. 

Sec. 85. Whoever fraudulently procures, 
assists in fraudulently procuring, or is privy 
to the fraudulent procurement of any certifi- 
cate of title or other instrument, or of any 
entry in the register or other book kept in the 
registrar's oflBce, or of any erasure or altera- 
tion in any entry in any said book, or of any 
instrument authorized by this act, or know- 
ingly defrauds or is privy to defrauding any 
person by means of a false or fraudulent in- 
strument, certificate, statement or affidavit, 
affecting registered land, shall be guilty of a 
misdemeanor and fined not exceeding five 
thousand dollars, and imprisoned not exceed- 
ing five years, or either, or both, in the discre- 
tion of the court. 

Sec. 86. (1.) Whoever forges, or procures 
to be forged, or assists in forging the seal of 
the registrar, or the name, signature, or hand- 
writing of any officer of the registry office, in 
cases where such officer is expressly or im- 
pliedly authorized to affix his signature; or (2.) 
Fraudulently stamps, or procures to be stamp- 
ed, or assists in stamping any document with 
any forged seal of said registrar, or (3.) 
Forges, or procures to be forged, or assists in 
forging the name, signature, or handwriting 
of any person whomsoever to any instrument 
which is expressly or impliedly authorized to 
be signed by such person; or (4.) Uses any 
document upon which any impression, or part 
of the impression, of any seal of said registrar 
has been forged, knowing the same to have 
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been forged, or any document the signature to 
which has been forged, knowing the same to 
have been forged, or swears falsely concerning 
any matter or procedure made and done in 
pursuance of this act, shall be imprisoned in 
the penitentiary not exceeding ten years, or 
fined not exceeding one thousand dollars, or 
both fined and imprisoned, in the discretion of 
the court. 

Sec. 87. No proceeding or conviction for 
any act hereby declared to be a misdemeanor 
or a felony shall affect any remedy which any 
person aggrieved or injured by such act may 
be entitled to at law or in equity against the 
person who has committed such act or against 
his estate. 

FEES. 

Sec. 88. The fees of the registrar shall be 
as follows: 

On the filing of any application for first 
registration the applicant shall advance the 
sum of $15, which shall be in full of all services 
of the registrar and examiners up to the 
granting of the certificate of title. When th^ 
application includes titles derived from more 
than one source, an additional sum of $5 for 
each source shall be advanced. 
For granting certificate of title upon each 
application and registering the same . . $2 00 
For registering each transfer, including 
the filing of all instruments connected 
therewith, and the issue and registra- 
tion of the new certificate of title 3 00 
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When the land transferred is held upon 
any trust, condition or limitation an 
additional fee of 5 00 

For entry of each memorial on the regis- 
ter, including the filing of all instru- 
ments and papers connected therewith 
and endorsements upon duplicate 
certificates 3 00 

For filing copy of will with letters testa- 
mentary, or filing copy of letter of 
administration and entering memorial 
thereof . .' , 5 00 

For the cancellation of each memorial or 
charge 1 00 

For each certificate showing condition 
of the register 1 00 

For any certified copy of register or any 
instrument or writing on file in his office, 
the same fees now allowed by law to 
recorders of deeds for like services. 

All fees collected by the registrar or other of- 
ficer, under this act, shall be paid into the 
county treasury once every thirty (30) days. 
Sec. 89. This act shall be construed liber- 
ally so far as may be necessary for the purpose 

of effecting its general intent. 

INDEMNITY FUND. 

Sec. 90. Upon the first bringing of land un- 
der the operation of this act consequent upon the 
application of the owner, as hereinbefore pro- 
vided, and upon the issuance of a certificate of ti- 
tle pursuant to section seventy-two (72), and al- 
so upon the entry of a new certificate showing 
some one, either by devise or by descent, as 
registered owner, there shall be paid to the 
registrar one- tenth of one T?er cent, of the val- 
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ue of such land. Such value shall be ascer- 
tained by the registrar. 

Sec. 91. All sums of money received as 
aforesaid shall be paid by the registrar to the 
county treasurer of the county in which the 
land is situated, for the purpose of an indem- 
nity fund under the terms of this act. It shall 
be the duty of the treasurer to invest all of 
said fund, principal and income, in his hands 
from time to time, if not immediately required 
for payments of indemnities, in the manner 
herein provided, and report annually to the 
county court the condition and income thereof. 
All investments of the fund, or any part there- 
of, shall be made with the approval of said 
court, by order entered of record. The said 
fund shall be invested only in the bonds and 
securities of the United States, or of this 
State or counties, or other municipalities of 
this State. 

PROCEEDINGS TO RECOVER COMPENSATION 

FOR LOSS OR DAMAGE. 

Sec. 92. Any person sustaining loss or dam- 
age through any omission, mistake or misfea- 
sance of the registrar, or of any examiner of 
titles, or of any deputy or clerk of the regis- 
trar in the performance of their respective 
duties under the provisions of this act, and 
any person wrongfully deprived of any land or 
any interest therein, through the bringing of 
the same under the provisions of this act ; or 
by the registration of any other person or 
owner of such land; or by any mistake, omis- 
sion or misdescription in any certificate, or in 
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any entry or memorandum in the registry 
book, and who by the provisions of this act is 
barred or in any way precluded, from bring- 
ing an action for the recovery of such land or 
interest therein, or claim upon the same, may 
bring an action at law against the treasurer 
of the county in which such land is situated 
for the recovery of damages to be paid out of 
the indemnity fund. 

If such action be for the recovery of loss or 
damage arising only through any omission, 
mistake or misfeasance of the registrar, or of 
any examiner of titles, or any deputy or clerk 
of the registrar in the performance of their 
respective duties under the provisions of this 
act, then the county treasurer shall be the 
sole defendant for such action. But if such 
action be brought for loss or damage arising 
only from the fraud or wrongful act of some 
person or persons other than the registrar, 
his examiners of titles, deputies and clerks ; 
or arising jointly through the fraud or wrong- 
ful act of such other person or persons, and 
the omission, mistake or misfeasance of the 
registrar, his examiners of title, deputies or 
clerk, then such action shall be brought 
against both the county treasurer and such 
person or persons aforesaid. In all such 
actions where there are defendants other than 
the county treasurer, and damages shall have 
been recovered, no final judgment shall be en- 
tered against the county treasurer until exe- 
cution against the other defendants shall be 
returned unsatisfied in whole or in part ; and 
the officer returning the execution shall certi- 
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fy that the amount still due upon the execu- 
tion can not be collected except by application 
to the indemnity fund. The court being sat- 
isfied of the truth of such return made upon 
proper showing, may order the amount of the 
execution and cost, or such part as shall re- 
main unpaid, to be paid by the county treas- 
urer out of the indemnity fund. It shall be 
the duty of the state's attorney of the county, 
or the county attorney, if there be one, to ap- 
pear and defend all suits that may affect such 
fund. 

TIME OF PROCEEDINGS LIMITED. 

Sec. 93. No action or proceeding for com- 
pensation for, or by reason of any deprivation, 
loss or damage occasioned or sustained as pro- 
vided in this act, shall be made, brought or ta- 
ken, except within the period of ten (10) years 
from the time when the right to bring or take 
such action first accrued; except that if at the 
time when such right of action first accrued 
the person entitled to bring such action or 
take such proceeding is within the age of 
twenty-one (21) years, or if a female, of the 
age of eighteen (18) years, or insane, impris- 
oned, or absent from the United States in the 
service of the United States, or of this State; 
such person or any one claiming from, by or 
under him or her, may bring the action or take 
the proceeding at any time within two (2) 
years after such disability is removed, not- 
withstanding the time before limited in that 
behalf has expired. 
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SUBMISSION TO VOTE OP COUNTY. 

Sec. 94. The provisions of this act shall 
not apply to land in any county until this act 
shall have been adopted by a vote of the peo- 
ple of the county at an election to be held -on 
the Tuesday next after the first Monday in 
November of the year in which the question 
is submitted. 

The question may be submitted in the fol- 
lowing manner: In any county of the first or 
second class, as the same are classified in the 
act **concerning fees and salaries," on the pe- 
tition of not less than one-half of the legal vo- 
ters, to be ascertained by the vote cast at the 
last preceding election for county officers, or 
in any county of the third class upon petition 
of not less than twenty-five hundred (2,500) le- 
gal voters praying the submission of the ques- 
tion of the adoption of this Act, the clerk 
shall give notice that such question will be 
submitted at such election and shall cause to 
be printed on the ballots to be used for said 
election : 

FOR THE TORRENS LAND TITLE SYSTEM. 
AGAINST THE TORRENS LAND TITLE SYSTEM. 

The votes cast upon that question shall be 
counted, canvassed and returned as in the case 
of the election of county officers. If the ma- 
jority of the votes cast on that subject shall 
be for the Torrens land title system this act 
shall thereafter be in force and apply to lands 
in that county. 



THE NEW SYSTEM WOULD NOT 
DISADVANTAGE THE LAWYERS. 

It is objected, that it takes from the legal 
profession a portion of their business. It is 
true that one of the advantages claimed for 
the Torrens System is, that under it, no in- 
vestigation or legal opinion as to the validity 
of titles is necessary, and that the forms of 
transfer are so simple that for ordinary trans- 
actions no professional skill is required in us- 
ing them. It is believed, however, and many 
members of the profession share in the opinion, 
that the increase in the number of transactions 
affecting land, will eventually largely make up 
for any loss in this respect. Were the Torrens 
System in force, many transactions would still 
have to be carried out under professional 
advice. And as far as the present generation 
of lawyers is concerned, there can be no doubt 
that the professional services necessary to 
bring existing titles to land into such a shape 
as will warrant the issue of an absolute certif- 
icate under the new system, will fully equal 
any loss that may arise from diminution in 
conveyancing charges for many years to come. 
There can be no question but what the new 
system will very early popularize itself and 
receive the general approval. And it can be 
reasonably looked for that the legal profess- 
ion will afford only a very rare opponent, but 
be found its loyal friends and advocates — 
without regard to considerations of personal 
interests that were associated with the old 
practice. 



THE TORRENS SYSTEM • 



OP 



REGISTRATION AND TRANSFER 



OP THM 



Title to Real Estate 



Exposition of the System as Modified and 
Recommended by the Illinois Torrens 

Commission. 

AN ESSAY: 

BY HARVEY B. HURD, L.LD., 

OP THE CHICAGO BAR. 

The Commission referred to was appointed 
in 1891, and made its report to the Governor, 
December 10, 1892. It recommends the adop- 
tion of the Torrens System with some m^odi- 
fications, and was accompanied by a bill 
em^bodying the views of the Com^missiont 
The bill was laid before the legislature and 

♦Judge Hurd, very willing that his conclusions (after a most 
careful study of the merits of the Torrens System), should be spread 
abroad, obligingly placed his admirable paper at our disposal. 
Clear and logicsd m statement, it is an invaluable contribution to 
the cause of title registration. Editor. 
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passed the Senate by a vote of 28 to 4, but 
failed to pass the House of Representatives, it 
lacking seven votes of the necessary majority. 
The policy of the commission was to make as 
few changes in the law of real property, as it 
now exists in Illinois, as possible, but to 
simply substitute registration of titles for 
the record of deeds and other title papers. 
To suit the bill to Illinois law, and to 
8 Suited Q|3yia^g -j-he constitutional questions 
to Illinois that might arise under the Torrens 
La^, act as adopted in other countries, 

required a number of important 
modifications — not in principle, but in the way 
of accomplishing the purpose. 

To be able to appreciate the modifications 
made by the Commission, it will be important 
to state in as few words as possible the lead- 
ing principles upon which the Torrens System 
proceeds. 

Land ought M^- Torrens, who was the author of 
be Basil ^^ original of the acts embodying 
the system, himself says, he started 
Trans- ^^^ with the idea that one ought to 
ferred. ^^ ^\^ to deal with land — to buy 
and sell it — as, safely so far as title is con- 
cerned, and with as little expense, trouble and 
delay, as with other property: As for in- 
stance, shares of stock in a corporation, 
vessels, public funds, etc., the transfers of 
which are made upon some record. 

The difficulty with the old system is that no 
one can be absolutely certain whether he is 
buying a good title or a bad one. The law 
has hedged about the transfer of real property 
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with many formalities and technicalities, a 
failure to observe any one of which may defeat 
the title. And as there is no one authorized 
to determine conclusively at the time of a 
transfer, whether these formalities and tech- 
nicalities have been observed or not, the pur- 
chaser must buy at his peril, and as a necessary 
precaution he must employ experts to look up 
the title, running it back to its source or to 
some indefinite time far in the past. It is not 
that titles thus carefully looked up often turn 
out to be bad, but it is the expense and delay 
which one is subjected to because of the 
possibility that it may so turn out, and because 
no amount of looking up will get rid of that 
possibility. It still hangs like a millstone 

about the neck of the title. 
Great q;^iie great purpose of the Torrens 

Purpose System is to rid land titles of this 
of the peril, for with its disappearance, dis- 
^ appears all the expense, trouble and 

delay that attend running- the title 
^ back through previous transfers. 

The first step, therefore, is to provide an 
-, ^ - officer or set of officers — experts, who 

Moae of / » I' ^ j.*ti 

can make an examtnaUon of title. 
Register- q^i^qq fQ^ ^//^ down to a given time, 

ing Title, that is, down to thetime of the appli- 
cation to have the title registered, 
and the title being found to be in the applicant, 
to certify that fact, entering the certificate in 
a book called the Register, and delivering a 
copy to the owner, which certificate is con- 
clusive as to the ownership. 

This is called registering the title, and as 
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you will see, is quite a different thing from 
recording the instruments of conveyance or 

\ keeping an abstract of them. 

\^ The title being thus registered, the next 
thing is to provide for subsequent dealings, 
and the act proceeds upon the theory that at 
ecich transfer of the title, all questions of form 
and substance must be conclusively settled, so 
that the purchaser will get just what he buys. 
If he buys a fee-simple clear of incumbrances, 
he will get a fee-simple clear of incumbrances; 
if he buys subject to incumbrances or any less 
interest than the fee, it will so appear upon the 
register and in the certificate that will be 
delivered to him, and there is no going back 
of the certificate. It is a matter of no con- 
sequence to him, who owned the land before 
him, or how many owners there may have been, 
or what nice questions of law have been or 
might h^ve been raised upon the various con- 
veyances through which it has come down to 
him; they have all been settled and dropped 
into oblivion. 
-, -, .. All this is made practicable and 

Simplicity . - u -<-i. -1 

comparatively easy by the simple 
of the manner in which the register is kept. 
System. The first certificate of title is the first 

thing that will appear in the registry, 
this being a new root of title back of which it 
is not necessary to go, all that need be attended 
m^-*^-^^ to is the subsequent dealingfs. If the 

registered owner mortgages it, the 
mortgage will be filed in the office of the 
Registrar, and a memorial of the mortgage 
will be entered immediately under the certifi- 
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cate of title. When the mortgage is released, 
the notation will be canceled. If an execution 
or attachment is levied upon the land, the fact 
is certified to the Registrar, and he enters at 
the same place a memorial of the fact. When 
that is disposed of the memorial is disposed 
of, and so on as to everything that may affect 
the title up to the time of the next transfer. 
Transfer- When the owner wishes to transfer 
J Title ^^^ land, he surrenders his certificate 
of title and it is canceled. A new one 
is issued to the transferree and registered up- 
on a new page. The dealings under the old 
certificate are closed and thereafter will pro- 
ceed under the new. Every successive certifi- 
cate constitutes a new root of title. If the 
transfer is subject to incumbrances or out- 
standing interests of any kind, the notation of 
them under the former certificate will be 
brought forward by entry under the new. 

When only a part of the land described in a 
certificate of title is transferred, a new certifi- 
cate is issued to the transferree for what he 
gets and another to the owner for the balance. 
<«Cioud8" ^ have not attempted to go into ex- 
ceptions as in case of fraud, etc., or 
on the iji^Q particulars beyond sufficient to 
Title give an understanding of the leading 

Cleared up, principles upon which the system pro- 
ceeds, which may be summed up in a 
smgle line: Clear up everything as 
you go along and have no after-claps. Short 
accounts and frequent settlements avoid 
difficulties. 
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RegUtra- j^ jg optional whether one shall bring 
tion his land under the operation of the 

Opttonal. Act or not. 

Having given you an outline of the 
Where the system as it has been in use in South 
TorrenA Australia since 1858, in Queensland 
System since 1861, in Victoria and New South 
is u d Wales since 1862, in Tasmania since 

1863, in New Zealand and British 
Columbia since 1870, in Western Australia 
since 1875, in England since 1875, in Ontario 
since 1884, and in Manitoba since 1883, I will 
Diffi iti P^^c^^d to give you some account of 

the difficulties which we encountered 
encoun- {^ this State, and which will apply to 
tered and all the States in the Union, and the 

modifications the commissioners have 
' embodied in the bill they recommended 
to the Legislature of Illinois. It will be- seen 
by what I have said that the first certificate 
of title bringing the land under the Act, and 
each subsequent certificate or transfer of the 
same, are made conclusive immediately that 
^ . - they are issued and reg^istered. It is 

clearly within the legislative power 
to the ^^ ^j^^ countries named to do this. 
Constitu- ^Ye have, however, in the several 
tions of State constitutions, and in the 14th 
Illinois and Amendment to the Constitution of the. 
that of the United States a restriction upon the 
-. ^ legislative functions tkat puts it out 

of the power of any legislature to 
give this immediate and conclusive effect to 
the first certificate of title — that bringing the 
land under the Act. To give it such an 



J^ 



ESSAY BY HARVEY B. HURD. 57 

immediate effect would be to cut off vested 
rights in a manner to which the possessor has 
, - -. not ffiven his consent, and without 

Indemnity . . ^ - . ^ . \ i^" ^.i x 

giving him a day m court, a thing that 
Fund cannot be done. This fact has been 
Waived, urged as an insurmountable obstacle 

to the adoption of the system in this 
country; but instead of its being such, it led 
the Commissioners to recommend what they 
considered a much better way than to cut off 
at once all adverse claims and turn the adverse 
claimants over to an indemnity fund as is done 
in some of the countries mentioned, but not in 
all, as for instance, not in England. When 
such a fund is raised, it is by requiring the 
owner upon first registration to pay into the 
public treasury a small per cent of the value 
of his land. This is a burden upon the land 
that it was thought it would be very desirable 
to avoid if possible. The Commissioners found 
- that both the constitutional objection 

and the indemnity fund might be 
statute of avoided by the introduction of a short 
Limita- statute of limitations^ whose effect 
tiouA would be to cut off all claims adverse 
. ^ ^ ^ to the title certified, which are not 

Introduced.. i i r j ^.i • ^ • 

brought forward withm a certain 
time after the registration of the certificate of 
title. 
A t th Under the bill recommended by 

them, the first certificate of title 
Title first would be obtained and registered the 
Registered. same as under the Torrens acts, and 

as to all persons dealing with the 
land thereafter, it would be binding, but as to 
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persons who may have some adverse interest 
in or claim upon the land at the time of such 
first registration, it would have no effect 
except to start the running of the statute of 
limitations, so that any person having a claim 
adverse to the certified title may within the 
time limited, and not thereafter, bring forward 
his claim and enforce it without prejudice 
thereto on account of the certificate. The 
_. . time suggested was five years. The 

registration of the certificate of title 
running of starts the running of statute of limi- 
StatutM ol tations, and nothing will arrest its run- 
Llmlu- "•"& except the interposition of some 
. adverse claim which must be made to 

appear upon the register; therefore, 
when the five years, or whatever the time 
limited may be, has expired, and nothing ap- 
pears upon the register to the contrary, the 
conclusion is inevitable that nothing can ever 
be brought forward to disturb the title. The 
advantage of the limitation proposed over any 
existing statutory or common law limitation is 
that it is based wholly upon matters of record, 
viz: the registration of the certificate of title. 
As it is started by matter of record, so, if 
it is arrested at all, it will be arrested by a 
matter that will appear upon the same record; 
thus, whether all adverse claims have become 
barred or not can be told by looking at the 
record. All existing limitations rest 
for their effect upon facts, some or all of 
which do not appear of record and which 
must be proved whenever the title is attacked, 
the evidence of which may or may not be 
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obtainable. The existing statutes of limita- 
tions may as a matter of fact correct every 
defect in a title and yet, as that does not 
appear of record, it is of little or no value in 
marketing the title. 

It will be observed from what has been said, 
that the conclusive effect which the bill as re- 
commended gives to the registration of the 
title does not reside in the certificate itself, nor 
does it depend upon the ability of the legis- 
lature to vest in the registrar judicial powers. 
Powers ^^ ^^ freely admitted that the legisla- 
ture cannot vest in him the power to 
of the make a conclusive finding as to the 
Legislature title, except the matter is submitted 

and Effect ^^ ^^^ ^^ ^^^ consent of the person 
to be bound, or by those under whom 
of statute ]^Q claims. The conclusive effect is 
of Limita- derived wholly from the Statute of 
tions Limitations,^ the facts upon which its 

operation depends having occurred. 
The registration of the certificate is one of 
these facts. After the statute has run the 
time limited, it becomes an all important fact 
like the fact of adverse possession or payment 
of taxes under some one of our present statutes 
of limitation. 

The limitation proposed does not run against 
any one in possession of the land at the time 
of registration, and continuing in such posses- 
Whatthe ^^^^ ^^ ^^^ time of a subsequent 

To sA t ^^^^^^^^' 

The Torrens act gives to the certifi- 
-cuts off.- ^^^^ ^f ^j^i^ ^^^ ^Q^^^ ^f cutting off 

the claims of all persons, those under disability 
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as well as of those not under disaoiuty, except 
when they allow, as in England, possessory 
titles to be registered without examination, in 
which case the certificate is not conclusive. 
The reason why it is desirable to cut oflF every 
possible adverse claim is that if there may 
possibly be such a claim in any case, it must 
be looked for in every case, for there is no 
telling that it does not exist in the title in 
hand without having first made the necessary 
search for it. For the same reason it is im- 
portant that the Statute of Limitations recom- 
mended should bar every sort of adverse claim, 
those of persons under disability as well as of 
others. It was no doubt due to the fact that 

Of Infants ^^^ ^^^^ ^^^ ^^* except infants and 
lunatics from the operation of the 
•"^ limitation that it was defeated in 

Lunatics, the final vote in the Assembly of 
1893. Our sympathies are easily 
aroused in behalf of those who are supposed 
not to be able to look out for themselves, and 
the opponents of the bill by their impassioned 
appeals in favor of this class, were able to in- 
duce many to vote against the bill who wouM 
otherwise have voted for it* 

Fortunately it is not vital to the 
Saving system that this class of persons be 
Condi- included in the limitation. If they 
. are not included, however, any person 

dealing with the title will still have 
to do so at his peril so far as their rights are 
concerned, and consequently will wish to pos- 
sess an abstract of title down to the time of 
first registration that he may see to it that no 

Note * In Indemnity Fund provided lor in the Act approved June r.3, 
1895. EDITOR. 
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such rights have been overlooked by the Ex- 

Bxamlner ^*^^^^^s- ^^ course, none will exist 

if the Examiners have done their duty. 

to be an -^q j^[^Iq ^^^ j^^ registered until it has 

Expert, been subjected to the examination of 
two or more expert examiners, and 
they have united in a written report to the 
Registrar that the applicant has a good title 
to the estate or interest in the land, as stated 
in his application. If there is any outstanding 
Riehts of ^^^erest in an infant or lunatic, or for 
that matter, in any one else than the 
infantsand applicant, the certificate of title must 
Lunatics be refused until it is removed by a 

Protected ^^^^^ ^^ competent jurisdiction. * All 
our dealings with real estate are upon 
the understanding that an examination of the 
title by an attorney qualified to do that busi- 
ness will disclose the fact of an outstanding 
interest if one exists; and I think it is safe to 
say that not one time in a million does it turn 
out otherwise. It is a question of public policy 
whether the great majority must suffer delay 
and expense for fear that one man in many 
thousands may suffer loss; especially when we 
consider that what he gains some one else 
must lose. 

In on i - There is not a little inconsistency 
in the law with reference to persons 
tency of theu^der disability. Though the Statutes 
Law as to of Limitation except such persons 
infantsand ^^om their operation, the courts have 
-^ . invented a maxim which takes many 
cases, out of their exception. The 
maxim is, that when a statute once begins to 
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run it will keep on running notwithstanding 
the intervention of the rights of infants or 
lunatics. I will illustrate this by quoting 
from an eminent author on the subject: "If 
the right or title be in an infant, the case is 
within the saving of the statute, but if in an 
adult, who soon after dies and the title des- 
cends to an infant heir, it will not save the 
lapse of time, for the limitation began to run 
before the title was acquired by the infant 
heir." 

This distinction is taken for the sake of 
repose, and is favored by the Courts. 
••Burnt ^ notable example of the applica- 

tion of the policy for which we con- 
Record tend is found in the legislation of this 
Act" adit State. The ninth section of the 
affects ''Burnt Record Acf [for benefit of 
the county of Cook] provided that 
Infants and certain abstracts, copies, minutes, etc., 
Lunatics, showing deeds, etc., to have been 
executed, should be received in evi- 
dence, and when so received it should be pre- 
sumed that the deeds so shown were executed 
except as against infants, persons of unsound 
mind, married women, etc. In 1887, the legis- 
lature amended that section by leaving out the 
saving as to infants, persons of unsound mind, 
and married women. So far as I know, the 
amendment has proved satisfactory. 

Another set of objections to the Torrens 
System pertain to the method of transferring 
and dealing with property after it is 
registered. 
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Efficienc '^^ before stated, the sjrstem rests 

for its efficiency upon the idea that all 

of the questions of form and of substance 

Torrens which may be involved in a transfer 

System ^^ ^^^^^ should and can be legally and 

safely settled once for all at the time 
of the transfer. For example, if A proposes 
to transfer to B a fee simple clear of all in- 
cumbrances to a certain piece of land: several 
questions will arise, viz. (1st) Has A a fee 
simple title, to that land? (2nd) Is it clear 
of all incumbrances? (3rd) Are the instru- 
ments of transfer in the form required by law? 
These questions arise in every case of transfer. 
ineffi I n Under our present system they are 

submitted to the purchaser's lawyer, 
^ *^® and he gives his opinion upon them. 
Present and upon that opinion the purchaser 
s stem ^^y^' but that opinion settles nothing: 

The purchaser buys at his peril and 
every subsequent purchaser buys at his 
peril, not simply as to the title of his im- 
^^ mediate grantor, but of every previous 

grantor. 
Necessary jf these questions are to be settled 
Grant of at the time of each conveyance there 
p^ ^^ must be some person authorized to 

then settle them, and this person is 
^^^ the Registrar, who is the Keeper of 
Reis:istrar the Records, and has official know- 
by the l^d&^ of all the facts necessary to 

enable him to do so; for it must be 
Legislature j-euiembered that after land is once 
is Consti- registered everything that can effect 

tiitiomii ^^ ^^!<^^ of the registered owner must 
appear on the register, which is so 
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kept that it can be discovered at a glance. It 
will usually all appear upon one page. The 
Registrar has the legal advice of two or more 
Examiners learned in the law, and there are 
many things he cannot do except upon their 
advice. 

Wherever the Torrens System has been 
adopted, there is no question raised as to the 
ability of the legislature to vest this power in 
the Registrar, and in no instance has there been 
any complaint against the exercise of the 
power of that officer. 

^^- ^ In this country, the same constitu- 

• tional question is raised against the 

stitutionai bestowment of that power upon the 
Obiections Registrar, as in the case of first reg- 
rietand istration, viz: that his findings, if they 

s ti fi d ^^^ ^^ ^^ ^^^^ ^^ ^^ conclusive, may 
have the effect to divest one of his 

title and vest it in another; and he not being a 

judicial officer and the proceeding not being in 

court with all the parties before it, such a 

thing cannot be done. The question is a most 

important one and the Commissioners did not 

overlook it, but they thought they could see a 

clear way of meeting the objection without 

violating the constitution, and that was by 

deriving the power through the agreement of 

the owner implied in the act of bringing his 

land under the operation of the law. So they 

put into their bill the following section: "All 

dealings with land or any estate or interest 

therein after the same has been brought under 

the act, and all liens, incumbrances and charges 

upon the same subsequent to the first registra- 
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tion thereof shall be deemed to be subject 
to the terms of the act and to such amend- 
ments and alterations as may hereafter be 
made." 

By bringing his land under the Act^the owner, 
with the consent of the legislature, makes an 
Powers agreement which runs with the land, 

that the Registrar may supervise the 
of the transfers of the title that shall there- 
Registrar after take place and decide all ques- 
Settled. tions of form and substance that may 

arise in any such transfers and give 
conclusive certificates of title upon such trans- 
fers, thereby constituting the Registrar an 
arbitrator in the premises. There is noth- 
ing novel in the creation of an arbitrator by 
agreement and giving to his finding conclusive 
effect. Nor is there anything new in making 
agreements that run with the land. Nor, is 
there any reason why the legislature cannot 
determine beforehand that a certain agreement 
may be made by the owner and that it shall 
run with the land and what its effect shall be. 
 - - ^ It is a common practice in leases 

Leases, and ^ • -n • i ^ i r 

and especially m long leases — say for 
Effect of ninety-nine years — to insert a clause 
Agrccment.that in case a dispute shall arise 

between the lessor and the lessee or 
their assigns, the same shall be submitted to 
the decision of one or more arbitrators either 
designated in the lease or to be chosen in a way 
set forth. These agreements are good in law 
and the finding of such arbitrators within the 
terms of the submission are binding upon the 
parties and their assigns. 
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DouMasto But, conceding that this objection 
the Com- is met, the opponents of the Torrens 
petency of. System raise still another against the 
RecUtrara Registrar, viz.: that the office being 
UanaMii- ^1^*^^^^^, the person elected will most 
likely not be competent to discharge 
the important duties imposed upon 
him. Who knows that such will be the case? 
There are many elective officers who are dis- 
charging quite as delicate and important 
functions as are required of the Registrar, such 
as governors, judges, clerks of courts, comp- 
trollers, treasurers, etc.; still, we keep on 
No lack of filling these offices by election. The 
fact is, there is no want of competent 
Competent material and the people are pretty apt 
Men. to pick out their officers with reference 
to the duties to be performed by 
them. As a rule, a mean office gets an inferior 
man and a responsible office gets a competent 
man. When the people cease to elect men 
equal to the duties of the office to which they 
are elected, the elective system will have to be 
abandoned. 

ComDet- *^^ ^ similar nature is the objection 
that the Examiners, the legal advisers 
ancy of Qf ^^g Registrar, "will be selected 
RegistTBrs from among political favorites, and 
nd Lent therefore may not, and most likely 
will not, be competent." This class 
Advisers yf objections Is altogether conjectural. 
Is ample. The best light we have upon the mat- 
ter is our own experience in similar 
cases, which is to the effect that such offices 
have been fairly well filled; and the experience 
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of those countries where the Torrens System 
has been in operation, shows that there has 
been no lack of ability and fidelity in these 
officers. The duties are of such a nature 
that the officer soon becomes an expert vjhat- 
ever may have been his previous training, 
and there is every reason why he should per- 
form them well for his own sake. He is made 
pecuniarily responsible for any failure to do 
so resulting in a loss. In nine hundred and 
ninety -nine transfers in every thousand, there 
will be nothing intricate in the duties; they 
will be merely clerical. They are not more 
difficult nor do they involve larger interests 
than the transfer of stock in a corporation, 
which is attended to by its secretary or most 
likely by some clerk. 

-J. . . Among the very serious defects in 
the present system is, that there are 
the Present go many facts affecting titles that 
System, never appear of record. Among them 
R dt d ^^^ ^^ facts attending the transmis- 
sion of title by descent. The fact of 
by the death of the owner, who are the next 
Torrens of kin, whether there is a widow or 
^ surviving husband, etc., are all facts 

which the law makes no provision for 
getting upon the record so far as real estate 
is concerned, and which have to be looked up 
again and again as often as the property is 
dealt with. The Torrens acts furnish a 
complete remedy for this defect Under them 
registered lands instead of descending directly 
to the next of kin, go to the executor or ad- 
ministrator substantially the same as person 



68 TORRENS SYSTEM. 

alty. Proof of heirship is made before the 
Probate Court, and that court finds the re- 
spective shares of the heirs, and orders the 
executor or administrator to make conveyances 
to them accordingly. This order being filed 
with the Registrar and the certificate of title 
of the decedent being delivered up, the trans- 
fers are made and the several heirs receive 
certificates of title . to their respective shares. 
But here again we are met with an objection 
that this imposes new duties upon the Probate 
Court as if there were something terrible in 
that. We are constantly imposing new duties 
upon that court for the convenience of the 
people. One of these new duties is the sale of 
real estate for the payment of debts, and no- 
body has been hurt by it. The county courts 
in this State except in two counties are also 
Probate Courts, and do the probate business. 
When some years ago it was proposed to raise 
the jurisdiction of these county courts, as was 
-done, it was most vigorously objected, that 
**that would never do; the judges were not 
competent to be instrusted with such import- 
ant duties;" but the people very soon remedied 
this fault by electing men equat to the 
responsibilities. 

g^. As the law now stands, it is never 

safe to buy on the faith of the record; 
to Buy that does not necessarily show where 
under pres-the legal title is, or if it does show in 
ent Land whom the legal title is, there may be 

some one else who has an equitable 

^* * title that will wrest it from him or 

his grantee. I have in my mind a case that 
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will illustrate this. A, being the owner of 

Pertinent ^^^^ ^^^ wishing to conceal the fact 

of his ownership, conveyecj it to B, 

lUustra- ^i^Q conveyed to C, and C to D, and 

tions. D to E, — all of whom recorded their 
deeds. The title thus remained out 
of A some eight years. B sold it to an inno- 
cent purchaser. The purchaser before closing 
his purchase had procured an abstract which 
showed the title in E. He went upon the land 
to see if there was any adverse possession; he 
found there an old fence that had been put 
there by A when the title was in him, and that 
some one had used the land for pasture but no 
one living upon it, he naturally attributed all 
he saw to E's ownership and concluded his 
purchase; but A now came forward, and upon 
showing that it was /le that had built the 
fence and pastured the land, the Court gave 
him the land on the ground that those acts 
were sufficient to establish adverse possession, 
and that therefore the purchaser had con- 
structive notice of his equities and bought 
subject to them. So the purchaser lost his 
money. In another case, a non-resident own- 
ing a large tract of land for over twenty years 
and paying all taxes upon it during that peri- 
od, coming to sell it, he found a person upon 
a part of the land who had entered without 
right — a mere trespasser, but as he had been 
there for twenty years, the real owner had 
lost his title and the trespasser had gained 
title by his adverse possession. One other 
typical case. A person died leaving a valua- 
ble piece of land and two children — half broth- 
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ers; one was of age and the other was a minor. 
There was no administration of the estate, 
and there needed to be none as there were no 
debts. The elder of the half brothers assumed 
to be the only heir and sold the land. The 
other not being informed of his rights until 
after the statute of limitations had run against 
him, lost his share of the land. 
g These are instances of hardship — 

* ^. ^ downright wrong, growing out of 
under the rules that were invented to prevent 
Torrens still greater wrong. Under the 
g Torrens System, as embodied in the 

ys em. |^.jj proposed by the Commission, 

neither of these cases of wrong could have 
occurred: the first wrong could not have 
occurred, because the record is conclusive 
evidence of title; the second, because no title 
can be obtained except by a transfer upon the 
record; and the third for the same reasons, 
and because the land of the deceased father 
could not have been dealt with except after 
proof of heirship, and in pursuance of an order 
of court finding the rights of the two heirs. 
c^g The objection is sometimes urged, 

that '*if we had an easier way of 
versus transferring land, a great many per- 
Difficult sons would dispose of their land who 

M ns of ^'^^^^^ ^^t ^^^ would not if the opera- 
tion were more difficult." We might 
Land answer, there would for the same 

Transfer, reason be quite as many others who 
would buy land as they ought to do, 
who will not do it now because of the doubt, 
delay and expense of getting a good title. 
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For it must be remembered, that a considerable 
portion of this expense and all the risk falls 
upon the person who wishes to buy. This 
Obsolete objection is a relic of the old feudal 
Obi ctions ^^7^' when one could not alienate his 

'lands at all; but now the progress of 
civilization, the growth of individual indepen- 
dence and reliance, and the liberalizing in- 
fluences of trade, have been sweeping away 
those old notions one after another, until the 
demand is upon us to do away with this 
last remnant of that dead and decayed prop 
of autocracy. Under the Torrens System 
there will be no less formality in conveyances 
than now; the same instruments of conveyance 
will be used, but to .which will be added the 
surrender of the certificate of title and taking 
out a new one. The difference will be, that 
the transfer will be supervised in such a 
way that when it is done it will be rightly 
and conclusively done, and there will be no 
going back of it. 
Vain ■'■ have not the time to mention all 

the objections that were made to the 
Objec- adoption of the Torrens System in 
tions to this State. They were as various as 
Torrens ^^ fancies of the objectors. With 

the exception of the two constitution- 
System. ^ questions I have mentioned, they 
had all been urged in each of the countries 
that have adopted it as a reason why the sys- 
tem would not answer. We thought that we 
were making a knock-down argument by show- 
ing them that it had worked well in all those 
countries, and by insisting, that the proof of 
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the pudding was in eating it. . But we found 
that would not do. When we mentioned 
South Australia and showed the official 
reports to the effect that none of the evils that 
were predicted had occurred there in the thir- 
ty-five years it had been in operation, they 
answered, *'0, it may do very well in such a 
new country, but Illinois is too old to adopt a 
new system." And, when we mentioned 
Prussia, where the improved Torrens System 
has been in use since 1872, and in England, 
where it had been in use since 1875, and sug- 
gested that these countries were quite a match 
for Illinois in point of age, they replied: "But, 
O, those are slow coach countries compared 
with this enterprising State; and there are ten 
transfers in Chicago to one in London or Ber- 
lin." We replied to this weak objection, that 
the more frequent the transfers, the greater 
the necessity for a safe, expeditious and in- 
expensive way of making them. 
Source of '^he Opposition in England came 
theO o- ^^^^ conveyancers; their objections 
were cogent and most forcibly put, 
sition. ^^^ have been frequently quoted in 
this country. They were most deeply inter- 
ested against it. It was a question of bread 
and butter with them, and their opposition 
did not cease on the adoption of the Torrens 
System into law. As it was permissive and 
not compulsory, it rested with the owner 
whether he would bring his land under it or 
not, they were able to keep a great many from 
registering their titles, and caused it to move 
slowly. As the registrar or his examiner made 
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all the examinations of title, there was noth- 
ing forsooth in it for the profession in general ! 
Some writer, in a very dignified article pub- 
lished in a leading London magazine, suggest- 
ed that "the act be so amended as to give the 
solicitors something in it." And, it was 
amended, so that the registrar might adopt 
the examination of title and opinions of any- 
reputable lawyer. Since that time, registra- 
tion has moved forward more rapidly in Eng- 
land, and now the question is being agitated 
to make the registration of titles compulsory. 
Shall the ^^e question is no longer, ^^Will 
^^i^jgj^^^^the Torrens System work and prove 

satisfactory if adopted?" Its value 
rcvai . or ^^^ been demonstrated by its use in 
the Great ^11 countries where it has been adopt- 
Pubiicbe ed. The question rather is, whether 
Advant- the great pecuniary interests which 
aged? have grown up and draw their living 

from the faults of the present system, 
are going to continue or end their opposition 
to so wise and beneficent a reform in the in- 
terests of the people? 



Note. — An Indemnity Fund is provided for in the Act, as 
adopted June 13, 1895, for the payment of any claims which 
might duly arise under the Act. See Sections 131 to 134. — 
Editob. 



THE TORRENS SYSTEM, BY ITS 
AUTHOR. 

Sir Robert Torrens, speaking in behalf 
of his system of transfer of the title to real 
property, says, "It is not necessary to examine 
abstracts of title — these no longer exist, 
they having been delivered up to the Regis- 
trar, and that officer, whenever he grants a 
Certificate of Title, cancels all previous evi- 
dences of title. Accordingly, an investor runs 
no risk of a blunder or any incompetency of the 
conveyancer or examining solicitor. Every 
transaction has its complete security and 
finality. 

In fine, the benefits which have attended this 
measure, wherever adopted in its integrity, 
may be summed up: 

ist. It has substituted security for insecurity. 

2nd. It has reduced the cost of conveyancing 
from pounds to shillings, and the time occupied 
from months to days. 

3rd. It has exchanged brevity and clearness 
for obscurity and verbiage. 

4th. It has so simplified ordinary dealings, 
that he who has mastered the "three R's" can 
transact his own conveyancing. 

5th. It affords protection against fraud, 

t>th. It has restored to their just value many 
estates, held under good holding titles, but de- 
preciated in consequence of some blur or tech- 
nical defect; and has barred the re-occurrence of 
any similar fault. 

7th. It has largely diminished the number of 
chancery Suits, by removing those conditions 
that afford grounds for them." 



THE CONSTITUTIONALITY 



OF THE 



Torrens Land Law Maintained 



BY JURISTS. 



EXTRACTS FROM ESSAYS 

I. By Heman W. Chapun. of the Boston Bar. Member of the 
Massachusetts Torrens Commission. 
II. By James F. Libbey, of the Portland Bar. President Maine 
State Bar Association. 
III. By Theodore Shei«don, of the Chicago Bar. Member of 
the Illinois Torrens Commission. 

I. 

THE CONSTITUTIONAL QUESTION. 

The inquiry as to the propriety and prac- 
ticability of an improvement in these re- 
spects resolves itself into three heads: — 

1. Can there be a constitutional mode of 
procedure, by which a given title can, as 
against all the world, and up to a given point, 
be conclusively adjudicated to be in a given 
person, subject to given limitations in favor 
of other given persons? 

2. Are there precedents for such an im- 
proved procedure, recognizing the principles 
upon which it would proceed? 

3. What is the simplest way of reaching 
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the desired result? First: The constitu- 
tionality of such procedure has been settled 
beyond question. It has been repeatedly 
determined within recent years by the courts 
of last resort of several of the States, and by 
the Supreme Court of the United States, that 
a State statute is constitutional which enables 
one in possession of land, claiming title, to file 
a petition for quieting and establishing his 
title against all the world, — against persons 
outside the State as well as persons within 
the State. The only essentials to the validity 
of such procedure are that a fair notice^ either 
by general advertisement or otherwise, and an 
opportunity to be heard be given; second, that 
the statute provide either that the decree shall 
operate directly upon the land, and itself cut 
off any possible outstanding adverse titles, or 
that it shall empower some person to give a 
deed in the name of all possible adverse claim- 
ants, releasing their rights. It is only statutes 
which have failed in these latter respects that 
have been declared unconstitutional. It is not 
irequisite und^r such statutes that adverse 
claimants shall be named or known or identified. 
They may be described in general terms as 
the heirs of a given person named, or even as 
**unknown persons.". A large proportion of 
the States have statutes of this character 
covering more or less of the whole field of 
title. In some States the statutes cover prac- 
tically the whole field. These statutes are 
frequently resorted to. 

Second: There is abundant and* • familiar 
precedent in all the States for such procedure. 
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The only difficulty with existing procedure is, 
not that it falls short in principle, but that it 
lacks completeness. Equity has always re- 
cognized proceedings to remove clouds from 
titles; but in equity procedure there are limita- 
tions which rendered the procedure inappli- 
cable in many cases where it was needed. 
This head of equity jurisdiction has been 
gradually broadened in many States, and the 
Supreme Court of the United States holds 
that extensions of it are cognizable by the 
equity courts of the United States. 



II. 

CONSTITUTIONAL DIFFICULTIES 
ARE NOT INSUPERABLE. 



But it may be urged that while the omnipo- 
tence of the English Parliament might be 
equal to the task of imposing this system upon 
land owners in that country, that there are 
constitutional restrictions in the United States 
which would render such a system here im- 
practicable. 



•ji - 
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On examination it will be found that these 
constitutional difficulties are not insuperable, 
but simply require some modifications of the 
system to adapt them to our wants. What is 
needed is a conclusive starting point for the 
title; this can be obtained either by a short 
statute of limitations or by judicial proceed- 
ings to establish the title. If the first method 
is adopted the certificate when first issued 
would not give an indefeasible title, but the title 
would become such by lapse of time, as the 
statute of limitations would cut off all inter- 
ests which had not, within the period fixed by 
the statute, by caveat or action in court, 
established their rights to the property. In 
other words, possessory title would be admit- 
ted to the registry, and the certificate would 
confer upon the applicant no greater title than 
he actually possessed, but the plan, from the 
time of the issue of the certificate, would be 
transferred according to the Torrens System, 
thereby avoiding further complication of the 
title, and reaching a safe starting point. This 
method would not at once reach the result at- 
tained by the Torrens System, an absolute and 
indefeasible title, but in the end, if the title 
was good, the same result would be reached. 
Certain advantages also would result from the 
change. An assurance fund would be un- 
necessary, as sufficient time would be allowed 
for all adverse rights to intervene and protect 
themselves. Under either method no exhaus- 
tive examination of titles would be necessary, 
and the expense of the first entry, therefore, 
would be comparatively small; the system thus 
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modified would adjust itself readily to exist- 
ing conditions, as it would be merely an exten- 
sion of methods of dealing with land which 
are now recognized. For the constitutionality 
of statutes to quiet title to real estate has 
been sustained both by the Supreme Court of 
the United States, and by numerous State 
courts of last resort. Under these statutes a 
person in possession of land, claiming title, 
may bring an action to establish his title 
against all the world, and personal notice is 
not essential to the validity of a decree 
which is made to operate on the land itself 
and is in eflFect a judgment in rem. Such 
decrees are sustained against persons who are 
not named in the petition, and are represented 
as "persons unknown." Legislation of this 
character has been passed in many of the 
States, and the advantage, nay almost the 
necessity, of such statutes is becoming more 
and more recognized. 

*'THE ILLINOIS BILL BLAZES THE WAY."* 

The report of the Land Transfer Commis- 
sion, appointed under the authority of a joint 
resolution of the General Assembly of the 
State of Illinois, made to the Governor of that 
State in 1893, well illustrates the manner in 
which the Torrens System can be adapted to 
our peculiar institutions, and at the same time 
work out results nearly as advantageous as 
those which the Torrens System secures. 
The bill reported by this commission is the 
first complete measure which has been sub- 
mitted to any State legislature in this country, 

• Note.— The '* BUI " became an ** Act " June 13, 1895. 
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and for that reason invites careful consider- 
ation. The report accompanying the bill 
points out its salient features. 



IT IS CONSTITUTIONAL. 

Objection is made that the bill is un- 
constitutional in that it makes a judge out 
of a recorder of deeds. [But this is not so.] 
* * * By the terms of the bill, the first cer- 
tificate of title binds no one until the expira- 
tion of five years." During that period all 
persons whose rights may be adversely affected 
by the registration of the title may bring suit 
for the establishment of their claims. Such 
rights are lost because of failure to bring suit 
within the limitation period — not because the 
act of the registrar in issuing the certificate 
of title is the act of a judge. In a first regis- 
tration of the title, the registrar passes on 
nothing and decides nothing. His act is sim- 
ply putting upon a public record the claim of 
the registered owner, and when this claim is 
thus publicly made, the five years provided in 
the bill as a statute of limitations begins to 
run. The finality of the proceeding is only 
obtained at the end of the five years, and 

• Note. — In England and the British Colonies, the first or 
initial certificate of title -registration, and each subsequent 
transfer of the same, under the Torrens Act, the title is made 
conclusive in the registered owner immediately on registration 
and issuance of the duplicate under English law, while Amer- 
ican constitutional law forbids. — Editor. 
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depends wholly upon the theory that the regis- 
tered title has become good, not because the 
registrar and his counsel have found it so, but 
only for the reason that the time has expired 
during which suit may be brought to attack it. 
The rights of all persons who are in adverse 
possession when the first certificate is issued 
are in no manner affected by the proceeding in 
the registrar's office, nor are they bound by 
the period of limitation named in the bl'!, but 
may enforce all their rights at any time there- 
after so long as such possession is continued. 
There is no constitutional objection, in the 
judgment of the commission and many mem- 
bers of the bar were consulted upon the ques- 
tion, in compelling one not in possession and 
claiming adverse to the registered title to 
bring his suit within five years, or any other 
reasonable period.* 



* Note. — The Torrens Act does not deprive the deed-regis- 
tered owner, or occupant, at the date of the earliest or initial 
registration of the title, of the benefit of the old statutes of 
limitation; but, when he decides to register his title, he chooses 
to elect for himself the new statute of a five-year term of lim- 
itation. 

The new law puts an end to land-stealing, since title- 
registered land has no attractions for the *' squatter," who, 
under the old practice of deed-registration, could go upon un- 
occupied land to which he has not the shadow of right, pay no 
taxes, and, if he can stay there twenty years, he gets title 
against the rightful owner. The more wrongful his acts in 
gaining or keeping possession, the more sure he is to acquire 
the title. The estate the squatter would thus gain is the 
highest known to the law— the fee.— Fbom H. B. Hurd's Reply 
TO Objector. 
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After the land is registered, everyone 
acquires his interest subject to the terms of 
the act, one of which is that in passing upon 
subsequent dealings, the Registrar is made an 
arbitrator whose decision is binding in the 
absence of fraud or appeal to a court. There 
is no constitutional objection to this. 

An objector is in error in stating there is no 
rehearing or appeal from the findings of the 
Registrar, or that the latter can **hear and 
determine cases without notifying the parties 
in interest and behind their backs." Section 
80, 81 and 82 provide for immediate resort to 
any court by any person and for any cause, and 
the instant stay of all action by the Registrar 
until the matter is judicially determined* 



*N0TK — Amendment fourteen to the Constitution of the 
United States, and the Constitutions of the several States, re- 
strict the power of legislation: immediate and conclusive effect 
to the initial or earliest certificate of Utle-registration would be 
unconstitutional. 

The framers of the Illinois Act, to conform it to the consti- 
tutional requirement, provided a short statute of limitation — a 
term of five years — which is designed to cut off all claims ad- 
verse to the certified title, not brought forward within such 
term. This statute rests wholly upon matters conta,ined in the 
official act of title- registration, whereof public notice had been 
promptly 'given out by newspaper advertisement and other- 
wise, and also through an open indexed file, kept m the office 
of the registrar. This statute of limitation is especially wise 
— superseding other statutory or common-law limitations. See 
Sections 19 and 81 of the Act. — Editor. 



THERE ARE NO SUFFICIENT 

GROUNDS FOR OPPOSITION 

TO THE . TORRENS 

SYSTEM. 

We cannot imagine the man, who after in- 
vestigation of the Torrens System, could ob- 
ject to it for any good reason. Those who do 
not investigate are apt to say, "the old system 
is good enough." They could aptly be 
likened to the thoughtless farmer's boy, who 
when going on horseback to the primitive 
grist mill, put the corn in one end of his sack 
and balanced its weight with stones in the 
other end! 

Such opponents bear resemblance to the 
dullards of the Middle Ages, since to some of 
them the Torrens renaissance is a measure 
too far in advance of their ideas; and, there- 
fore, it appalls them! It is but just to say, 
that had they lived in Guttenberg's day, they 
would have stuck to pen and parchment, and 
rejected printing as too expeditious and cheap. 
They shut their eyes to the fact, that their 
fathers necessarily expended a month on the 
journey from Vermont to Illinois, and they are 
apt to prefer the old time wagon to the rail- 
road coach, by which the journey is now made 
within two days. 



Money invested in land having an indefeas- 
ible title is the most secure and steadfast de- 
pository. 



SKETCH OF THE TORREKS STSTEH OF RE6ISTRATI0I OF 
TITLES, WHAT IT IS, UD iCCOIPLISHBS. 

1. Is a Simple and Intelligent System, secur- 
ing a clear, strong and indefeasible title to real 
property. 

2. Carries a Policy of Title Insurance within 
itself — without cost or limit of time. 

3. Is an Officially Registered Title — transfer- 
able on the books — with a facility equaling that 
of a certificate of stock, 

4. Raises the Value of Realty — by its intrinsic 
power. 

5. Enables a Sale or Loan Immediately, 
when desired. 

6. Saves in Expenses no small sum — at each 
transfer. 

7. Lessens Land Litigation by diminishing 
occasions therefor. 

8. Facilitates Early division, distribution and 
Settlement of devises and heirships. 

Q. Is a Defensible Castle — protecting its own 
titles. 

10. Gives a Sound Title to the Home of 
widows and orphans; defends the rights of minors 
and others under disability. 

11. Shuts the Door against squatters upon 
unoccupied land. 

12. Admits no Clerical Error, **cloud/' nor 
*'pitfall;" but brings the land owner peace and 
serenity. Finally, the Torrens System provides 
a complete formula and guide, including protec- 
tion, to all, when holding, selling, mortgaging or 
buying real estate — at once easily, speedily and 
cheaply- 

Lastly, who does not know? that the Old Prac- 
tice of deed-registration — the Recording of 
Deeds — makes no provision for such advantages, 
nor does it admit of any of these arguments in 
its behalf, but is utterly without merit by com- 
parison with the Torrens System. 



THE DIFFERENCE BETWEEN TRANS- 
FER BY DEED AND TRANSFER BY 
REGISTRATION OF TITLE. 

It will materially assist the consideration of 
the question of Land Title Transfer to have a 
clear understanding of the difference between 
**transfer by deed/' and ^'transfer by registra- 
tion;" and of the meaning of the terms **regis- 
tration of deeds/' and ^'registration of title." 

We therefore quote the following lucid ex- 
planation by Mr. Dwight H. Olmstead, Presi- 
dent of the Land Transfer Reform Associa- 
tion, of New York. He says: 

^'Registration with reference to real estate 
has been divided into registration of deeds or 
assurances, and registration of titles. The 
essential features of these two methods I will 
now explain: 

'*In the system of the Registration of Deeds 
or assurances, the title passes upon and by vir- 
tue of the execution and delivery to the grantee 
of the deed or other instrument of transfer. 
Under the statute making the recording of an 
instrument constructive notice, the deed or 
other papers, by which the transfer is effected, 
are recorded or filed in the registry ofl&ce, 
and the condition of the title at any time 
is ascertained by a search for, andDthe care- 
ful examination of those records by lawyers 
skilled in the business, upon whose opinion the 
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client must rely. Under the method pursued 
in this State, these examinations are repeated 
upon every sale (or mortgage) of a parcel of 
land at a repeated cost both for searches and 
professsional services. 

''In the system of Registration of Titles^ 
however, there can be no actual transfer of a 
title until such transfer is entered on the re- 
gister book in the Registrar's office. In this 
case the deed or mortgage becomes a mere 
power of attorney to authorize the transfer to 
be made, upon the principle of an ordinary 
stock transfer, or of the registration of a United 
States bond. 

"This mode of transfer is indicated by the 
phrase, 'No transfer except upon the books/ 
the actual transfer and public notice of it being 
simultaneous. 

''Under the method of the registration of 
deeds, the validity of the title depends upon an 
extra judicial opinion determined from the rec- 
ords; but under the plan of the registration of 
titles, the register speaks for itself, each 
transfer being indefeasible." 

THE PRACTICAL OPERATION OF 

THE NEW SYSTEM. 

What argument in favor of the Torrens 
System could be of weightier force than the 
fact, that it has been thoroughly successful 
in all countries where it has been adopted^ 
and given such entire satisfaction that, it is 
considered as a gift of priceless value? No 
individual has been discovered, who — once 
having placed his property under that sys- 
tem — has repented of the act. With leave to 
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withdraw from it and return to the old sys- 
tem, he would as soon think of giving up his 
freedom of choice. 

In a British province, where the Torrens Sys- 
tem has been in force a length of time, the Reg- 
ister General states the efl&ciency and value of 
the system found by experience to be as follows: 

1st. The title to real property has been 
greatly simplified, without radical changes in 
the general law. 

2nd. Stability of title, with safety to pur- 
chasers and mortgagees, has been secured. 

3rd. The ownership of property, either in 
town or country, is shown by the register at a 
glance, and whether incumbered or not. 

4th. It increases the saleable value of 
property. 

5th. It enables both vendors and purchasers 
to accurately ascertain the expenses of carry- 
ing out any sale or transfer. 

6th. It protects trust estates, and bene- 
ficiaries. 

7th. It prevents f rauds,and protects purchas- 
ers and mortgagees from misrepresentations- 

8th. It has secured the chief advantages of 
the old system of recording of deeds (of which 
notice is the most important principle), and 
has operated so as to almost entirely dispense 
with the investigation of prior title. 

Loans on mortgage are effected, and trans- 
fers of the fee are made, with as much ease 
as the transfer of bank stock is made in 
England, a search of from five to ten minutes 
being all that is necessary to disclose the 
state of any registered title. 



\ 
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FORMS. 

EXPLANATION OF FORMS NOS. ONE, TWO, 

THREE, AND FOUR. 

These forms are constructed after description as set forth in 
the "ILLINOIS ACT," sections ii, 20 and 21, and are 
7/ariable — ^according to the facts of each case. The Certificate of 
Title is supposed to be a transcript or duplkaU made from the 
Register- Book. 

Nos. One and Two, are as will be in the case of di fee simple 
title — when there is no incumbrance. 

No. Three, This shows the condition of the Register Book 
when the title has been transferred . 

The Duplicate Certificate held by the seller y and the Original 
Entry upon the Register Book being alike, both will be cancelled. 
The land will then be re-registered upon a new page of the Regis- 
xer-Book and a fresh Duplicate be issued to the buyer. See section 
39 of Illinois Act. 

No. Four, This 'shows the condition of the Register-Book 
when the land has been mortgaged. Should the premises be leased 
or levied upon on execution or attachment or be otherwise incum- 
l)ered, a similar entry will be made as in the case of mortgage, see 
sections 48-55, of the Illinois Act, 

Should the mortgage, or other incumbrance noted,be removed 
before the next transfer, the new certificate will show a clear title 
Testing in the transferee, as in the first form. But, if any incum- 
brance be still in force, notation of it will be carried forward to the 
new page and be noted at the foot of the new certificate. 

While the form of the certificate of title will be nearly always 
the same, entries under the certificate will be varied to suit each 
particular case. 
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FORMS. 
Number Onb. 



APPLICATION TO REGISTER LAND. 

1. I, A. B., make application to the Registrar of the county of 

and State of , to have my title, to the land 

hereinafter described, placed upon the Official Register-Book in 
pursuance of the Act, for this purpose. 

2. I reside at ^ in said County and State. 

3. I am married. The name of my wife is CORNELIA B. 

4. I describe the land, title to which I hereby apply to have 
registered, as follows, tozvit: Lot number one (1,) in block number 

one (1,) of the original Town of , in the County 

and State aforesaid. 

5. My interest in the said lot consists in the fact that I own it 
in fee simple. 

6. The said lot is subject to an estate of homestead in favor 
of myself, and of dower in favor of my wife. 

7. I reside \ipon the said land, which I occupy together with my 
family as a homestead. My postoffice address is No. .100 Scott street 
in the Town, County and State aforesaid. 

8. This lot is not subject to any lien, or incumbrance. 

9. No person beside myself has any estate, claim or interest in 
said premises, either in law or equity, in possession, remainder, 
reversion or expectancy. 

10. I, this applicant, am of the full age of twenty-one years and 
upwards. Signature, A. B. 



State of... 
County of. 



[ ss. 



A. B., being duly sworn, deposes and says, that he has 
read the aforegoing application, and that the same, including the 
matter herein stated, is true. Signature. 

Duly subscribed by A. B., who is personally known to me to be 

the person who subscribed the same, this day of 

A. D., 189... 

Signature Notary Public. 

I, CoRNELFA B., wife of said A. B., hereby assent to the registra- 
tion of the title to the land described in the above application, as 
therein prayed. Signature. 
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TORRENS SYSTEM. 
Number Two. 



AS THE CERTIFICATE OF TITLE AND REGISTER 

BOOK WILL APPEAR WHEN THE TITLE 

IS UNINCUMBERED. 



State of — 
County of- 



ss. 



A. B., of the (city, town or township) married 
to Cornelia B., is the owner of an estate in fee simple of the follow- 
ing described land, to wit: Lot number one (i), block number one 

(i),of the original town of 

subject to the estates, easements, incumbrances and charges here- 
in as noted. 

Witness my hand and official seal, this first day of January, 
189 . 

, * N John Jones, 

■1 S^AL >• Regbtrar. 



ABOVE TITLE IS SUBJECT TO THE FOLLOWING: 


Date of filing 


File 
No. 


Date of 
Instru- 
ment. 


Particulars. 
















' 
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Number Three. 

AS THE CERTIFICATE OF TITLE AND REGISTER 

BOOK WILL APPEAR WHEN THERE HAS 

BEEN A TRANSFER OF TITLE. 



State of — 
County of- 



ss. 



A. B., of the (city, town or township) married 
Q to Cornelia B., is ihe owner of an estate in fee simple of the fol- 
cn lowing described land, to wit: Lot number one (i), block num- 
•-] ber one (i) of the original town of 

subject to the estates, easements, incumbrances and charges 

noted. 

Witness my hand and official seal, this first day of Jan- 
uary, 189 . 

, * 1 John Jones, 



ABOVE TITLE IS SUBJECT TO THE FOLLOWING: 



Date of filing 


File 
No. 


Date of 
Instru- 
ment. 


Particulars. 


January i, 
189 . 


25 


Jan. I, 
189 . 


• 

Title transferred by A. B., and 

Cornelia B., his wife, fo E. F., 
see page 100 of this book 
















• 
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TORRENS SYSTEM. 
Number Four. 



AS THE CERTIFICATE OF TITLE AND REGISTER 

BOOK WILL APPEAR WHEN THERE 

ARE INCUMBRANCES. 



State of — 
County of- 



l ss. 



A. 3., of the (city, town or township) married 
to Cornelia B., is the owner of an estate in fee simple of the follow- 
ing described land, /o wit: Lot number one (i), block number one 

(i),of the original town of 

subject to the estates, easements, incumbrances and charges here- 
in as noted. 

Witness my hand and official seal, this first day of January, 
189 . 

, * » John Jones, 

-{ SEAL| Registrar. 



ABOVE TITLE IS SUBJECT TO THE FOLLOWING: 



Date of filing 


No. 


Date of 
Instru- 
ment 


Particulars. 


January i, 
189 . 


6 


Jan. I, 
189 . 


A. B., and Cornelia B,,his wife, to 
G. H., mortgagee to secure three 
notes of one thousand dollars each. 








payable in one, two and three years? 








with interest at six per cent, per an- 




» 




num, payable semi-annually. 











NOTE.— It is not necessary that the description of the mortgage be par- 
ticular, as the mortgage document itself will be on file with the Registrar, 
and can be referred to by any one who wishes to know its exact terms. 



"^^ »fr. 



ENORMOUS WASTE OF TIME AND 
MONEY UNDER THE PRESENT 

SYSTEM.* 

THE JUMEL ESTATE. 

Lately the Jumel property was cut up in- 
to 1,383 parcels of real estate and sold at 
partition sale. There appears to have been 
about 300 purchasers at that sale, and no 
doubt each buyer, before he paid his money, 
carefully employed a good lawyer to examine 
the title to the lots he bought. So that 300 
lawyers carefully examined and went through 
the same work, of examining the old deeds and 
mortgages and records affecting the whole 
property. Each searched the same index lists 
of names, picked out from the 3,500 volumes 
of deeds and mortgages in the New York city 
recorder's office the same big dusty volumes, 
lifted them down and looked them through — 
in all joo times j the very same labor. Evi- 
dently, 299 times that labor was thrown away — 
done over and over again uselessly. And the 
clients — the buyers — together paid 300 fees to 
those lawyers, who each earned his money, but 
299 of these fees were for repetitions of the 
same work. By and by, twenty years from 
now, instead of 300 owners of these Jumel 
plats, the whole 1,383 lots will have been sold 

*From the New York Herald. 



WASTE UNDER THE PRESENT SYSTEM. 

and built upon. And, time and again, when 
these 1,383 lots are sold 1,383 new purchasers 
will again pay 1,383 lawyers 1,383 fees for 
examining the same Jumel title; only, the fees 
will be larger, for there will — ^by that time at 
the present rate of growth — be fully 10,000 
big folio volumes. Not only that, but in ex- 
amining the title for a purchaser his lawyer 
carefully puts in official researches: he makes 
a requistion on the the recorder for all deeds, 
conveyances, mortgages and instruments in 
writing on record in his office affecting the 
parcel whose title he is examining. And, of 
course, the recorder carefully enumerates all 
the old deeds, etc., aflfecting the whole prop- 
erty. He charges and gets by law, five cents 
for each name searched against for deeds, 
and five cents per year per name for mortgages. 
Altogether, say $20 is paid by each purchaser 
to the recorder for these searches. And, as 
there were 300 purchasers who put in 300 
searches, the recorder gets joo times $20 for 
the same work. 



THE TORRENS SYSTEM BOTH 

INVITES AND FACILITATES 

SALES AND LOANS. 

A CERTIFICATE) of Title under the Torrens 
System, carrying a clear and iron-clad charac- 
ter, is as readily convertible into cash, in 
London, Toronto or Melbourne, as a certificate 
of stock or a bond. 

An eloquent speaker* at the "World's Real 
Estate Congress," a delegate, averred that, 
"Under the Torrens System of registration of 
title, he could sell and convey his property 
with special ease and speed, at its fullest value, 
and undepreciated by any vexatious delay in 
title examination. And, if he should wish to 
borrow money, he could obtain a loan upon it 
as readily as he could on his certificate of stor- 
age of wheat." 

As yet only a great minority of the active 
business men in this country have any acquaint- 
ance with the Torrens System, and of the ad- 
vantages it would afford them. It is a clear 
opinion, that as soon as a knowledge of it shall 
be received and appreciated at its just value 
the people en masse throughout the country 
wilt demand the new system of the law mak- 
ing powers. 

''Mr. Thomas Cochran, banker, of St. Paul. 



THE 



' TORRENS SYSTEM 



OF 



Registration and Transfer 



OF THE 



TITLE TO REAL ESTATE 



ITS PRINCIPLES EXPLAINED AND 
ITS METHODS SET FORTH. 



M. M. YEAKLE, EDITOR. 



/ 



CHICAGO: 

The Torrens Press, 

Sales Office, Rufus Blai^chard, 169 Randolph St. 

1894. 




"To Inuite and Facilitate that Line of Proceeding 
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THE CHICAGO REAL ESTATE BOARD. 

CHICAGO, February 14, 1894. 
Dear Sir: 

I am pleased to learn that you 
are about to issue a book, setting 
forth the mode and manner of the Tor- 
rens System of Registration and Trans- 
fer of Title to Real Estate. 

From reports made to me by compe- 
tent gentlemen, who are themselves 
critically familiar with the subject, 
and who have examined the manuscript 
of your book, I believe it will be the 
most complete work in reference to 
the Torrens System published in this 
country. 

The Chicago Real Estate Board is 
greatly interested in this subject, and 
any knowledge that you are able to give 
the public will be welcomed by it, and 
by all citizens who are anxious for 
relief from the present system, that 
is continually growing more expensive 
and cumbersome. 

Very truly yours, 

EUGENE H. FISHBURN, 
President, Chicago Real Estate Board. 

To Mr. M. M. YEAKLE, 

Chicago, 111. 



TO THE READER FROM THE 

PUBLISHERS. 

Extensive popular disccussion of theTorrens System stirred up 
inquiry for information upon the subject, and led to the production 
of this book. 

Competent critics, themselves familiar with this system, and 
to whom the manuscript of the book was submitted, have freely re- 
commended this work. It goes out with modest pretentions as to 
merit, but in the belief that it will be found suitably instructive, 
and the hope that it will be favorably received. 

Literature upon the Torrens System is rather meagre, and is 
mostly confined to the "Legislative Acts" of the countries where 
the system has been introduced; to a small work by Sir Robert 
Torrens, published in England; a number of pamphlets and essays 
in law journals — emanating mostly from England, Canada and 
Australia; and some such in this country. Also, the report of the 
Torrens Commission of Illinois, and the "Bill for an Act," submit- 
ted to the last legislature of the State of Illinois; also, a "Bill for 
an Act" now under consideration by the General Assembly of the 
State of Massachusetts. 

For meeting the special want of such a book, great pains were 
taken to make a very thoiough presentation of the new system of 
title registration and transfer; to which end the authorities upon 
the subject in England and the different British Colonics and Pro- 
vinces were diligently consulted by the Editor. 

The special nature and value of the subject called for a good 
quality of makeup, such as will be found in this book, while the 
price is suited to assist a wide circulation. 

Chicago, May i, i8g4. 
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PREFACE. 

The editor undertook to compile and com- 
pose a book upon the Torrens System of regis- 
tration and transfer of the title to real property. 
He was not too familiar with the principle, 
but investigated and studied it. He found it 
a system J and in no manner a contrivance^ but 
the work of a genius of common sense. 

The present and prevaling contrivance of 
recording a deed of conveyance in a book, kept 
in the office of the "recorder" of the county m 
which the land is situated, is the plan prevalent 
inall the States and Territories of this country. 
Formerly it was the most usual plan in all 
English speaking countries. It was brought 
to the American colonies about two hundred 
years ago. It is still in use in Scotland and 
Ireland, but in England only in the counties of 
Middlesex and York. Deeds are not recorded 
in the rest of England, but are deposited by 
the proprietors with their solicitor and con- 
veyancer. 

But Great Britian has adopted the Torrens 
System — by successive acts of the parliament. 
After all the pre-eminent aptitude of Americans 
in invention, it was left to a Briton to discover 
that system, which the States of this country 
will adopt. 

Active discussion in England developed a 
**Royal Commisson", in 1854, to investigate the 
prevailing systems of dealings in land. The 
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testimony of the best legal minds and of 
experts, was very 'liberally elicited. The 
evidence of a member of one of the most 
eminent conveyancing firms, taken before that 
commission, was — in his own language: 

" That title by deed could not be demon- 
strated as an ascertained fact, but only be 
presented as an inference more or less prob- 
able, and deducible from the documentary 
evidence accessible at the time being.'' 

It was near this time that Robert Torrens 
first published in England a pamphlet in which 
he outlined his system. 

Sound thinking men in that country agreed 
with him, and after several years had elapsed — 
in the endeavor to compass the plan of Mr. 
Torrens — the Parliament passed the "Lord 
Westbury Act." Although the years follow- 
ing, up to 1875, as much as six millions of 
pounds sterling, ($30,000,000.00) in stated value 
of real estate^ was registered under it, the act 
through substantial variation from, the Tor- 
rens plan failed of complete success. While 
this act purported to be upon the lines set 
forth by Mr. Torrens, it did not follow them, 
in their integrity, and that gentleman pre- 
dicted its partial failure. 

In 1875, the **Lord Cairnes Act" was passed, 
and is still in force — having been twice since 
amended. It is upon the lines of the Torrens 
System. England approves it so well, that 
from only a voluntary use of the statute, a 
majority in parliament urge a new act — com^ 
Pulsory throughout the realm. In 1893, the 
House of Lords passed a compulsory bill almost 



I 
PREFACE. xi. 

unanimously, but it was arrested in the House 
of Commons by members — solicitors and con- 
veyancers — ^who thrive upon their great fees 
acquired by repetative title examinations. All 
the British Colonies and the chiefest of the 
Provinces have adopted the Torrens System, 
which will secure titles absolutely indefeasible, 
safe beyond any question of doubt, and which 
the present system utterly fails to accomplish. 

Brevity and simplicity are among its prom- 
inent features; and, accordingly, the system 
is speedy and not costly. It resembles the book- 
keeping of banks, which sets forth every thing 
relating to a personal account upon a single 
page — showing its status as in a mirror. 

In a similar manner, the Register Book of 
the Torrens System presents the status of title 
to real estate written upon a single folio— ^^^n 
at a glance. This entry, called the original 
(of the Certificate of Title issued to the owner), 
is, in the language of Mr. Torrens, **the pivot 
upon which the whole mechanism of the sys- 
tem turns." 

And it must be borne in mind, that it is one of 
the cardinal features of the system to settle — 
at the moment of each transfer-^every ques- 
tion that may affect the title, to say nothing 
of its far greater facilities for verifying titles 
and savings of time and costs. 

RADICAL REFORM ABSOLUTELY NECESSARY. 

In the ancient period of the feudal system in 
Europe, the art of writing was known to but 
few. Lands were transferred by corporeal 
investiture, and by open and public delivery in 
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the presence of other vassals of the lord of the 
manor to which the transferred premises per- 
tained. 

The method of transfer in vogue in the 
United States is inferior to that just mention- 
ed. It is not only less secure and less certain, 
but it opens a wide door to fraud upon the title, 
and to technical errors. It wraps the title in 
a bundle of entanglement and obscurity; it en- 
tails litigation of almost endless duration, 
resulting often in loss of the land by equitable 
owners, and it inflicts great and needless suffer- 
ing and expense. 

Our time is so far in advance of the feudal 
days, that all men may, and multitudes do own 
land, bought by their industry and toils. But 
the true and valuable importance of the Torrens 
plan of transfer of title to real estate remained 
to be concieved until our advanced civilization 
should make it necessary: as the result of the 
rise and development of trafl&c and mercantile 
pursuits, and of great agricultural and manu- 
facturing increase and extension. 

The Torrens certificate of transfer possesses 
such simplicity and directness of purpose, such 
complete fitness and perfection of method — 
suited to our time — that every mind of ordinary 
perceptions must admit, that in a populous 
nation like ours, when transactions — not only 
in chattels but also in lands, are carried on to 
an almost fabulous extent, such a system of 
registering the evidence of ownership in real 
estate must be almost invaluable. But especi- 
ally when that evidence is contained and defin- 
itely expressed — not in voluminous abstracts 
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of matters of record — but in a single short 
paper, termed A CERTIFICATE OF TITLE, 
which is as readilj marketable, and can be 
bought and sold with equal ease as that of a 
certificate of stock or a bond. 

That such a system should encourage mutual 
dealings between parties as to purchase and 
sale of real estate; that it should lessen litiga- 
tion and provide general security in matters 
pertaining to land, amounts to nothing short of 
a moral certainty. 
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The Torrens System of Registration and 
Transfer of Title to real estate is a new sub- 
ject comparatively in this country, but has 
begun to command a large measure of atten- 
tion from thoughtful citizens of different States. 
Knowledge of the system has spread very 
gradually. The first sight of the system to 
an inquirer is UvSually a novel surprise, and he 
is drawn toward it favorably by its common 
sense methods; but the investigator can hardly 
resist calling for its adoption. 

The more radical admirers of the Torrens 
System denounce the present contrivance of 
recording deeds, and demand a radical change. 
They insist, that the present plan is not up to, 
but behind our time. They liken it to the old 
mail coach with its four miles an hour, ten 
cents fare per mile, and twenty-five cents post- 
age for five hundred miles. They recall that, 
beginning fifty years ago, the lightning's flash 
sent language speeding a thousand miles each 
moment, and the steam locomotive — supersed- 
ing the mail coach — made forty miles per hour 
to its four; and that to-day the telephone 
responds to thought, while the subtile element 
of electricity is harnessed for the cheap and 
convenient uses of mankind. 

And, with these and similar views, it is 
demanded that, in dealings with land — in all 
real estate — ^^the method should be expeditious 
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simple and economical; and that these essential 
factors of progress and success should be 
observed in land as in other things. 

THE SYSTEM POSSESSES WINNING FEATURES. 

Wherever a knowledge of the Torrens 
System has been received, favor has attended 
it. Almost to a man, owners and their agents, 
sellers and buyers of land, and lenders and 
borrowers of money on real estate security, 
are in favor of its adoption. The value of the 
new system is quickly appreciated by all who 
will examine and compare it with the present 
contrivance, which is unsuited to the public 
needs of the nineteenth century. 

The editor fully realized, that the informa- 
tion needed was the practical details of the 
Torrens System; that, whatever could be 
supplied, should be thorough and positively 
accurate in statement and description; to these 
ends he labored and leaves others, who are 
masters of the system, to speak of the measure 
of his success. 

This work necessarily is largely a compila- 
tion. The lengthier essays and shorter 
addresses, the able report of the Illinois Com- 
mission, and the**Bill for an Act," are valuable 
both for testimony upon the merits of the new 
system, but for instruction as to the rationale 
of its cardinal principle. These documents 
well deserve the attention of all inquirers, 
lawyers and legislators, and dealers in real 
estate, and money as well. 

The Torrens System, as set forth in the 
Illinois bill, may suit other States as well with 
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perhaps very slight alteration. It is possible 
that while the particulars of the proposed 
"Bill for an Act" may be improved by experi- 
ence, the principles upon which it proceeds, 
are the true principles of dealings in real 
property. 

The Torrens System invites the most rigid 
investigation. It can withstand all criticism. 

Repetition of certain facts and phrases could 
not be wholly avoided, but can well be over- 
looked in view of the partial necessity, but 
certain advantages. And, whatever imper- 
fections critics may see in this work, may well 
be excused, in consideration of the exceeding 
value of the subject, and the probability that 
it may help the earlier incorporation of the new 
system into the statutes of the different States. 

THE TORRENS SYSTEM BEFORE THE PEOPLE. 

As a measure of reform, the Torrens Sys- 
tem is well and favorably entered for contest. 
Its opponents are few in number, while in 
monied capital — in incorporated companies, in 
a few places, — they are powerful. 

The ancient lawyers' proverb, that "cor- 
porations have no souls, and, accordingly can 
neither be saved nor damned," is a very pass- 
able witticism. But it is not true, that incor- 
porated companies cannot be arraigned at the 
bar of public opinion, when manifestly oppos- 
ing the passage of a just and salutary statute. 
The board of management of such corporations 
have equal right with other citizens to their 
private opinion, but there is no uprightness in 
rising up in opposition to a wise law through 
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a fear of curtailment of their revenues. Cor- 
porations have received their right to transact 
their business from the people, who make the 
State: should they not then rather do, as says 
the great dramatist, 

" Return their duty back, as is right fit.** 

We cannot believe, that the managers of the 
Guaranty of Titles companies will be too great- 
ly biased in their action, and be led to adhere in 
opposition to a measure of reform that would 
so greatly promote the public welfare, and even 
their own incidental advantage when critically 
examined. 

It cannot be denied, that a method of regis- 
tration and transfer — should not be deemed a 
great public benefit which — after registration 
— dispenses with a prolonged and oft repeated 
search through probable wagon loads of deed 
records — to find verity and value in a titl^ to 
real property. 

LAWYERS AND LAYMAN. 

The layman editor of this work, is apt to 
believe, that to edit it, the special mind of a 
LAWYER was not essential, but that one may 
do this work who can enter into practical 
(questions of business occurring in every day 
lif e^ and whose practical training was not con- 
fined to a single line of thought and occupation. 
But, the keen logic of lawyers' minds is seen 
in much of the able matter of which this work 
is composed. 

Sir Kobert Torrens, the author of the f^js- 
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tern bearing his name, was a layman — as 
lawyers term one who has not passed the 
curriculum of a law course of study — but he 
was in fact a maritime lawyer, made such by 
his long experience in such affairs. In the 
beginning, Xorrens was tabooed by lawyers — 
inclined to resent his advice iipon questions of 
reform in the land system. They would not 
recognize the fact, that he had been educated 
in the university of practical business life. 
Subsequently, nevertheless, the lawyers, in- 
cluding the Lord Chief Justice of England, 
took him cordially by the hand, and publicly 
acknowledged his practical wisdom displayed 
in his system of land transfer, which Lord 
Coleridge declared, was so greatly superior to 
the old methods that he advised and aided the 
task of the incorporation of the Torrens Sys- 
tem into the statutes of England. 

REFERENCE TO SOME PARTS OF THE BOOK. 

With slight exception, every paragraph of 
this work is in full concord with the leading 
topic, — the Torrens System. We insert' as 
much of the able and persuasive arguments 
heard in the World's Real Estate Congress, as 
suits the scope and design of this book. In 
giving a portion of the Prussian **land law," 
of 1872, our purpose is to show, that reform in 
the methods of dealing with the subject of 
real property is not confined to English speak- 
ing countries. The **forms" inserted herein 
illustrate the exceeding brevity and simplicity 
of the Torrens System. 
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Diligent research has enabled ns to give 
only a very brief sketch of the life and work 
of Sir Robert R. Torrens. But while we pre- 
sent his system to the inquirer, we also give 
some of his terse definitions and claims on be- 
half of its utility in what it has accomplished 
where it has been adopted. 

The faults and evils of the present system 
are ably set forth in the essay of Mr. J. Herbert 
Mason, of Toronto 

We insert in full the following valuable 
papers: First, The able report of the Com- 
mission, appointed by the Governor of the 
State of Illinois, for the special value of its 
conclusions and recommendations. Second, 
The **bill" drawn for the State of Illinois, by 
the same competent commission. This bill is 
the first effort to adjust the Torrens System 
to the constitution and laws of this country; 
and will, no doubt, — on account of its clearness 
and brevity, and the evident skill with which 
it is drawn, — serve as a model for other States. 
Thirds The reader will find special profit 
in the perusal of the Essay by the Hon. Harvey 
B. Hurd (of Chicago), whose eminence as a 
lawyer should insure for it a careful study. 
While making a lucid presentation of the 
Torrens System, the essayist illustrates, 
advocates and enforces its merits; and, at the 
same time, ably sets at naught the objections 
of the few prejudiced opponents. Mr. Hurd's 
zealous advocacy can be received in proof of 
the great value of that system, but his high 
standing as a lawyer and citizen, together with 
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his experience in writing laws, may be taken 
for assurance of the worth of his opinions.* 



Chicago, March 1, 1894. 



"Judge Hurd was the official re visor of the General Statutes of Ulinois 
1874, and has compiled and edited several editions of the statutes since 
that time. 



CHICAGO'S EFFORTS ON BEHALF OF 
THE MODERN SYSTEM. 

The earliest public presentation of the sub- 
ject of the Transfer of Land by Registration 
of Title, as distinguished from merely record- 
ing deeds of title, was in January, 1883, in a 
pamphlet by Mr. Theodore Sheldon, the 
prominent lawyer of Chicago. It was intended, 
the author stated, more particularly for the 
information of "the members of the legal pro- 
fession who may be unfamiliar with the system" 
presented in the discussion which was "chiefly 
prepared from an essay by Sir Robert 
Torrens." The pamphlet invited special dis- 
cussion. 

At the 33rd session of the State Legislature 
of Illinois, 1885, a bill was introduced entitled 
an ''Act for the Rest of Titles," (two sec- 
tions of which have been substantially incor- 
porated into the Illinois bill.) The bill was 
the product of the careful work of the 
Chicago Bar Association. It failed of enact- 
ment. Notwithstanding, members of that 
Association continued to hold up the question 
as one of too great importance to be abandoned. 

In 1889, the same subject was revived and 
received a considerable degree of attention by 
several associations and clubs. The Citizens 
Association — ever alert to notice and advocate 
whatever will promote the public welfare — 
took an active interest on behalf of the Torrens 
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SyvStcm. About the same time, the Chicago 
Real Estate Board, led by Mr. Willis G. 
Jackson, began to take active steps to encour- 
age discussion, and to extend the limited area 
of information relative to that system. So 
enthusiastically, even joyoUvsly, was the knowl- 
edge of the improved system received by mem- 
bers of the Board, that they resolved to devote 
their energies to the task of promoting it, 
until it should be incorporated into the 
statutes. 

In 1891 the Real Estate Board invited Mr. 
Sheldon to address them and explain the 
Torrens System, which he did at one of the 
meetings of that body. Soon afterwards the 
State Bar AsvSociation aided by the Citizen's 
Association of Chicago, (the R. E. Board 
sympathizing) procured the adoption of a 
joint resolution by the 37th General 
Assembly, then in session, authorizing a **Com- 
mission to make investigation,*' and report,etc. 

The Governor appointed as that Commis- 
sion, Messrs. James K. Edsall, Theodore 
Sheldon and Willis G. Jackson, of Chicago; 
George W. Prince, of Galesburg, and Frank 
H. Jones, of Springfield. Mr. Edsall dying, the 
Governor appointed instead, Hon. H. B. Hurd, 
to fill the vacancy. The report of the Com- 
mission is dated Chicago, December 10, 1892, 
addressed to the Governor. 

The Commission recommended the Torrens 
System, some what modified, and accompanied 
their report with ^,'' Bill for an Act'' ^m- 
bodying that system. This bill, laid before the 
Legislature in 1893, passed the Senate by 28 
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yeas and 4 nays; but failed to pass the House 
of Representatives, lacking but 7 votes of the 
necessary majority. It was on the last day of 
the session, which prevented a reconsideration 
that might have resulted in the success of the 
bill. 

The Real Estate Board, to whose constitu- 
ency the provisions of the bill is particularly 
important, is continuing to use every legitimate 
effort to secure the enactment of such a statute. 
It will be again tried at the biennial session, 
which will be convened in January, 1895, in the 
full confidence that it shall then be adopted. 



Real Estate is defined, in the Revised 
Statutes of the State of New York, to be "co- 
extensive with land, tenements^ and heredita- 
ments of the common law." 



The registration of title is not only 

much less ' costly, but a much more efficient 
method than that of the recording of deeds. 
The former resembles the system of book- 
keeping used in banks: all transactions relating 
to a certain title are written upon the same 
folio; and accordingly, it is not necessary to 
search elsewhere. 



Lord Cairnes, when advocating the 
Torrens System in the British House of Com- 
mons, declared that the evil results of con- 
veyancing by deeds of record could not be 
corrected, except by a radical change. 



SKETCH OF THE LIFE OP SIR 
ROBERT RICHARD TORRENS. 

Mr. Torrens devised the system of ^^Land 
Title Transfer," known as the Torrens Sys- 
tem. A gentlemen of this city informs us, that 
he was introduced to the noted man in London, 
in 1883, and describes him as a person especially 
modest in demeanor, and of retiring manners. 

Little is known in this country of the per- 
sonal history of Mr. Torrens. After some 
research, we are enabled to present the in- 
(juirer with the following brief sketch of the 
life of this useful man: 

Born in England, in the year 1814, he was 
sent out to Adelaide, South Australia, in 1841, 
by the British Government — in the employ of 
the Admiraltj Office. He served his country, 
with such ability and usefulness that, upon his 
return to England, to remain in 1874^ — after 
thirty-three years of faithful service, he was 
Knighted by Queen Victoria. 

Sir Robert R. Torrens died at his residence, 
near London, in 1884 or '85.- It is conjectured, 
that he acquired a fortune, begun in the palmy 
days of the gold finds in Australia. 

After a struggle with the lawyers, Mr. 
Torrens was successful in seeing his system 
introduced, in 1858, into South Australia. 

From that colony, the system was gradually 
adopted, and by legislative enactment became 
a statute in all the British Colonies of the 
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South Pacific ocean; and within the last ten 
years of the provinces of Ontario, Columbia, 
Manitoba, etc., which also adopted it. Through 
the active exertions and influence of Mr. 
Torrens, England adopted his system. 

Mr. Torrens regarded the old land system 
as out of harmony with the progress of the 
age, resembling the impractical ideas of 
the Middle Ages — retained as a venerated old 
custom without sense or reason. While Eng- 
land still clung to the old methods, he knew 
that in Germany there was a better system, 
that in the *'Free," or Hanseatic cities, and 
used by them for hundreds of years. From 
this German custom of registering land titles, 
and his own of registering ships, he formulated 
his admirable system of land titles transfer, 
with its accompanying assurance of indefeas- 
ibility of title. 

Still he was not an imitator, but drew his 
ideas partly from his facile and ready process 
of transferring the ownership of sea -going 
vessels; he himself thought out his methods, 
and rejoiced to find that a part of his ideas had 
been self-suggested to the thoughtful Germans 
at an earlier period. 

While stating that the principle of Sir 
Robert Torrens System was not original with 
him, we do not mean to detract an atom from 
the honor due him for his wisdom and practical 
business talent. He formulated and adapted 
his system with special skill and ability to the 
needs of the modern business world, very 
much as a skillful inventor of a machine adds 
his new principle, and combines it with the 
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old principle of the wedge or screw. Most 
deservedly, his system should continue to bear 
his honored name. 



ORIGIN OF THE TORRENS SYSTEM. 

To have been the devisor of the Torrens 
System is an honor any man might covet. 
However simple and self-evident, when ex- 
plained and understood, the original bright 
thought was an effort of genius. Near forty 
years ago, it occurred to Mr. Torrens while 
residing in Adelaide, South Australia, that 
there was no good reason why land should not 
be conveyed by registration, in the same simple 
way that ships are transferred. The system 
then in operation there, and in the other 
Australian colonies, was one of conveyance by 
deed and recording substantially the same as 
that now in force in the United States. Upon 
promulgating his theory, he was met with 
opposition and derision. Lawyers shook their 
heads, and said in effect: '*What can this 
man know?" For this bold innovator did not 
belong to the legal profession, but was simply 
an official in the British Customs. Lawyers 
are naturally, and very properly, slow to adopt 
untried experiments in the laws affecting real 
property, more especially when suggested by 
laymen. Perhaps there is no subject upon 
which lawyers are more conservative than the 
tenure and transfer of land. These laws had 
become venerable and venerated by mature age, 
and the labors of the most eminent legal minds. 
Their ramifications affected in numerous ways 
the civil relations of a large proportion of the 
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been made; and does not permit instruments to 
Imj recordeil as afiFecting the title, which are, in 
fact, of no more legal effect than mere waste 
paper, as ourpresent system of recording does. 
What the Torrens System aims to do and 
actually does, is to register the title to the 
land. In order to bring property under this 
system, it is necessary that the title of the 
person claiming to have been the first recorded 
as owner, should be investigated by a public 
officer. The title having been shown to his 
satisfaction, is then registered; not the string 
of deeds under which the owner claims, but 
the fact that the person who has thus estab- 
lished his title is the owner of the property. 
And if his title is subject to any qualifications, 
mortgages, or otherwise, these are also 
specially stated in the register book. 

A VISIT TO A TORRENS REGISTRY OFFICE. 

Do you wish to ascertain the status of a title 
re gistered under the Torrens System? Then 
go to the office, and instead of having to search 
through a long list of deeds, as under the re- 
cording system, you are shown a register book, 
on one page of which is set out distinctly who 
is the present owner; what charges, if any, 
affect his title; and find all the information in 
a narrow compass necessary for you to know, 
to deal safely with the person claiming to be 
the owner, without the necessity of going into 
any far back researches as to who owned the 
property thirty or forty years ago, and how it 
has descended from owner to owner ever since. 
Moreover, in dealing with property registered 
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UNDER THE TORRENS SYSTEM, YOU RUN NO RISKS, 

as to the title; the responsibility of determin- 
ing the legal effect of instruments affecting the 
title, is taken ofE your shoulders by the regis- 
trar, because no devolution of the title can be 
registered until he is first satisfied of the 
lawful validity and sufficiency of the instru- 
ments by which it is effected. 



TESTIMONY ON BEHALF OF THE 
TORRENS SYSTEM. 

FROM THE BRITISH COLONIES. 

The Torrens System has been sufficiently 
tested in different countries during the last 
thirty-five years to demonstrate itself. 

From a British colony comes the following 
testimony. "To the extent to which The Land 
Title Transfer Act purports to secure in- 
defeasibility of title, there is no reason to doubt 
that the object has, from a legal point of view, 
been effectually attained. There are few ques- 
tions ordinarily incident to conveyancing, 
with which the Land Transfer Department is 
not called upon to deal in bringing land under 
the Act. Titles complicated by wills, settle- 
ments, etc., are not infrequent, and but few 
have been rejected. The system of caveat is 
found sufficient for the conservation of 
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trusts, white life estates, and estates in 
reversion or remainder, are fully capable of 
definition on the register. In fact the system 
has so far been found equal to all purposes of 
conveyancing. 

**I am not aware that any title registered 
under the Act has l>een upset, or that there has 
been any litigation affecting the principles of 
the Act. 

**The facilities for carrying out mortgages, 
and for paying them off under the Act are very 
great, and thoroughly appreciated by the pub- 
lic- The expense of either transaction is com- 
paratively trifling." 

"The Registrar-General says: "While on 
the subject oifees, I may, perhaps be permitted 
to mention, that the Land Titles' Office is en- 
tirely vSelf-vSUpporting: as sufficient revenue now 
passes through the office to meet all expenses. 

"Although the Act has been in operation for 
nearly eighteen years, no compensation has 
been made for the deprivation of property, nor 
has any claim been sustained against the Assur- 
ance fund, which, at the present time amounts 
to ;{: 38,060. 

"The progress of the Act has been steady, 
and I may say highly satisfactory, and, so far 
as the transactions under it are concerned, 
very rapid. 

"The measure, which was at first received 
with some degree of suspicion as to its prac- 
ticability, particularly with regard to trust 
estates, has won its way with the legal, as well 
as the lay element of the community. 

"The popularity of the Act is so well secured, 
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and the public generally has become so accus- 
tomed to our certificates, and have acquired 
such faith in their undoubted value, as in many 
instances to decline accepting a property ex- 
cept the title is registered under what is 
universally styled '^ Tor r ens System." 

"The working men of New South Wales are 
almost all becoming landed proprietors; hut 
hardly one of them would ever attend a sale 
of land if it were not announced in theddver- 
tisement that the title wus that of the 
Tor r ens Act" 

NEW CERTIFICATES. 

"A registered proprietor, who desires to 
have a certificate of title free from memorials 
disclosing past liabilities or transactions, no 
longer affecting the land — may surrender his 
certificate, and obtain another — a clean one — on 
payment of a moderate fee. Similarly, a 
registered proprietor may surrender two or 
more certificates for contiguous lands, and take 
out one certificate for the whole; or, if he so 
desires, he may surrender a single certificate, 
and take out as many new certificates as he 
chooses there shall be subdivisions of his land, 
paying the prescribed fees in either case.'* 

"Such is the system which, in the Australian 
Colonies, has, in a great measure, superseded 
the cumbrous, tedious, uncertain, and costly 
system of conveyancing, and which Sir R. R. 
Torrens states *has been tested by an ex- 
perience of over twenty years, during which 
upwards of 539,000 transactions of various 
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kinds have been completed at a reduction in 
cost from pounds to snillings, and in time from 
months to days/ " 



The present system of placing on record 
conveyances of title to real estate in the office 
of the official recorder, and at the same moment 
tacitly agreeing to accept and abide by the 
subsequent disadvantages in trying to obtain 
from such continuous record — spreading over 
years of time — a verification oi indisputable 
title of indefeasible value, however *good and 
unblemished the title in the beginning, is t& 
lean upon a slender and deceitful staff that 
proves a costly dependence. 

The present system supports not the dignity 
of a system^ but is nothing more than a poor 
plant 



PART Y. 



ADVOCACY OF THE TORRENS SYSTEM 
" 4n the WORLD'S REAL ESTATE 
CONGRESS, HELD IN CHICAGO, 
OCTOBER 23, 24, 25, 1893.J 

r 

THE CONGRESS WAS HELD UNDER THE AUSPICES 
OF THE WORLD'S CONGRESS AUXILIARY OF THE 
WORLD'S COLUMBIAN EXPOSITION AND THE 
NATIONAL REAL ESTATE ASSOCIATION^ 

^very topic spoken upon in the Congress other than that of the 
Torrens System, or a collateral subject, lias been eliminated from this 
recordj 



PRESIDENT BONNEY'S SPEECH. 

President C. C. Bonney, of the World's 
Congress Auxiliary, called the congress to 
order and delivered the following address of 
welcome: 

The most powerful tendency of the age is 
association for the promotion of the common 
interests and friendly regard. When the spirit 
of fraternity reaches the land of the worlds 
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then we may realize that it has at last come to 
the point where it will abide upon a permanent 
foundation. The ownership of land represents 
the permanence of human institutions. With- 
out land to occupy, no home can be built, no 
schoolhouse can be erected, no church estab- 
lished, no government building constructed. 
Closely related to the ownership of land is the 
virtue of patriotism. He who owns a part of 
the soil or his country can most truly say "my 
country," and will most readily defend it. 

If, by permission of some other person, he 
can only occupy any portion of the land which 
is embraced within the jurisdiction of his 
country, he is not, whatever else he may be, a 
sovereign as to the piece upon which he can 
live and pursue his vocation or find his final 
abode. Public policy therefore requires that 
home ownership be promoted by friendly 
legislation and by all adjuncts to that legisla- 
tion which the goverment might control. 

Heretofore the idea has prevailed that as 
land is local, th^re is no general interest 
between people of different States and nations 
leading them to common modes of dealing with, 
acquiring and transferring real estate. The 
results that have followed this idea have been 
most pernicious. Among them are such multi- 
form systems of transfer, with such technical 
details that even lawyers most cultivated have 
extreme difficulty in balancing the ever vary- 
ing technical decisions of the courts and acts 
of the legislatures of the different governments. 

The new age of travel and intercourse has 
made all peoples interested in all countries; 
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especially here in America, where all the 
peoples of the world have their colonies and 
their kin. Following the new movement of 
travel and international intercourse, it is the 
most natural thing in the w^rld that there 
should come to be an idea that wheresoever 
the citizen of one country may journey or 
acquire,tf or tempory or permanent use, a portion 
of the soil of the country, he should also find 
a simple, plain and easy method of such 
acquisition, or of disposition if he so desired. 
Long before human history was written the 
prevailing English doctrine that a man's house 
IS his castle which even the king may not 
enter unbidden, had its root and held a position 
in the habits and customs of our ancestors. 



In seeking a reform and improvement we 
mu^t consider, among other things, convey- 
ances; that they may be simple, easily under- 
stood, easily executed, and as free from 
technicalities as possible; so that a man shall 
be able to make a will in simple form and trans- 
mit property to those whom he desires to 
succeed to it without any more than the mini- 
mum of possibility of peril from the violation 
of technical rules; that in case one dies, leaving 
property undisposed of, it shall descend in a 
certain fixed and simple way, by operation of 
law, to those who naturally ought to be suc- 
cessors to its ownership. 



The ends which this congress is meant to 



76 TORRENS SYSTEM. ^ 

promote are of an extremely practical char- 
acter. We want to save the people of our own 
and other countries as far as possible from the 
enormous losses suffered every year from mis- 
takes made in^ the conveying and devising of 
all land. We want to facilitate transactions 
in real estate in the manner which has 
already been specified. We want as far as we 
may, to promote international intercourse and 
friendly relations among the peoples of all 

lands. 

« « « « 

This is the last of the regular congresses of 
the World's Congress Auxiliary of the World's 
Columbian Exposition. It seems to me pecu- 
liarly fitting that this congress should be the 
last, because it represents the solid earth on 
which, as the ultimate foundation, these in- 
tellectual and moral institutions must rest. 
With these observations I give you, gentlemen, 
a most cordial and hearty welcome to thiscon- 
gress of the world's real estate men. 

Mr. Bonney, at the close of his address, 
introduced as the presiding officer, Thomas B. 
Bryan, of Chicago, who made a brief address 
in which he set forth as things desirable in 
connection with real estate interests "perman- 
ence and uniformity of legislation, and that 
simplicity in the conveyance of real property 
which obtains in the conveyance of bonds and 
negotiable paper." 
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dr. arthur renwick, of australia, upon the 

torrens system. 

The Torrens System was first originated in 
South Australia, but nearly all the colonies in 
Australia have adopted it for the purpose of 
avoiding the tedious and expensive delays 
occasioned by the English system, based on the 
ancient feudal Ictws. The New South Wales 
act was passed in 1862, and its provisions have 
been largely availed of since that time. In 
1873 the Torrens act was slightly amended, 
and in 1878 a further amendment was made. 
In this latter amendment an important clause 
was inserted wnereby the registered owners 
of land are protected from the statute of limi- 
tation, and consequently the land is not likely 
to be taken from them by any length of 
adverse possession. The chief advantage 
gained by those bringing properties under the 
act is, from the moment the land is registered 
and a certificate granted, the title of the per- 
son holding the certificate becomes indefeasible 
unless it has been fraudulently obtained. Pro- 
vision is made, however, for error in transfer, 
by which persons flight be deprived of their 
rightful property. The a;pproximate area of 
land in New South Wales brought under the 
act up to Dec. 30, 1892, was 17,191,500 acres, 
valued at $172,880,590. 

I can say, that from personal experience, as 
the owner of property, and as one who has had 
varied experience with the old and present 
system of transfer of land in New South 
Wales, I consider the Torrens act one of the 
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greatest boons conferred on the people of our 
country. And although at first the members 
of the legal profession were opposed to it, the 
general feeling of lawyers and of conveyancers 
IS now decidedly and unanimously in favor of 
the provisions of the Torrens act. I cannot, 
of course, express an opinion of its value to the 
people of the United States, as I am not 
sufficiently familiar with the practice of land 
transfer adopted, but I am of opinion that the 
system is worthy of serious consideration. 



FRANK MILLER, OF CALIFORNIA, UPON THE 

TORRENS SYSTEM. 

Frank Miller, of Sacramento, Cal., a national 
bank officer and member of a commission ap- 
pointed by the governor of his State to report 
on the merits of the Torrens System of trans- 
ferring titles, read a brief paper entitled 
"Bankers and Land Transfers," warmly advo- 
cating the Torrens System. He said: 

I am convinced that the Torrens System 
(which has been in successful operation in 
Australia, and which was so strongly advo- 
cated in Illinois, Wisconsin and other States) 
is a plan which should be adopted in every 
part of the United States. Most bankers do 
not understand the plan. They miss many 
short time loans on realty because of the ex- 
pense and dangers in abstracts and titles. 
They do not know that these impediments can 
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be reduced to a very small item. They do not 
know that a perfect certificate of title can be 
granted by every county recorder and that it 
can be transferred in one hour as easily and 
safely as a registered bond of the United 
States. 

Therefore I appear before you to ask that 
you will, each and all, talk to your bankers in 
your own towns and make them acquainted with 
the merits of the Torrens System, which is to 
be fully discussed in this congress. The 
national bankers cannot lend money on realty. 
Two or three thousand of the smaller national 
banks should ask congress to permit that some 
loans be made on real estate to a limit not ex- 
ceeding one-third of the assessed value. These 
loans could be collected very easily, because 
savings banks and other lenders usually ad- 
vance more than one-third, and would be glad 
to take them. Remove the absurd and costly 
obstacles which are kept in the path of those 
who go to deal in land and the national banks 
will wish to enter this field of business. 

Now you must prove that the man who 
owned your land fifty years ago was not 
married at the time when he deeded it to 
you. This proof must be examined and 
criticised afresh every time the land changes 
hands. This is intolerable, and the present 
generation will do away with such a state of 
things. Wheat is no longer sold in Chicago 
by the wagon load. Certificates of title to 
wheat are sold at auction in your great ex- 
changes to agents who represent buyers in 
Europe. Has not the result been that the 
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farmer who raises the wheat now gets a higher 
average of prices than if the old system had 
remained unchanged? Does not facility of 
transfer increase the seller's profit? 

If the government should guarantee every 
man's title to his land would not millions of 
dollars be added to the land values of this 
great nation? Under the Torrens System this 
can be done, and I predict it will be done, and 
that a revolution and such improvement in 
real estate will occur as to be oi vast import- 
ance. Tracts of 30,000 acres and 100,000 
acres in my State, which are now used by a few 
families, will be broken up into smaller ranches 
of 160 acres, each one supporting a man and 
his family. 



MR. J. HERBERT MASON, UPON THE ADVANTAGES 

OF THE TORRENS SYSTEM. 

This gentleman, president Canada Perma- 
nent Loan and Savings Company, Toronto, 
was the next speaker. He spoke on "The 
Torrens System as Used in Ontario." He 
said in part: 

For nearly forty years I have been intimate- 
ly associated with an institution in Toronto 
whose function it is to supply capital to own- 
ers of real estate. The legal proceedings nec- 
essary to insure the company's title as a mort- 
gagee to the securities offered are to me a 
matter of daily observation. The diflBculties, 
vexatious delays, expense and uncertainty at- 
tending the old method of transfer have made 
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a deep impression upon me. Many a time have I 
asked the question, why is all this circumlocu- 
tion required in every transaction in land no 
matter how small its value, while stock and 
bonds to any amount may be transferred in a 
few minutes, with perfect safety to the buyer 
and with little or no expense? For a long 
time I was led to believe that there was no 
remedy; that there was something inherent in 
land which prevented its being dealt with as 
other kinds of property; that, like taxes and 
death, the evil was inevitable, and must be 
endured. 

The scheme devised and elaborated by Sir 
Robert Torrens, and now for more than thirty 
years in successful operation in the Australian 
colonies of Great Britian, has demonstrated 
that this belief is fallacious. Having become 
convinced that there was no good reason why 
land could not be dealt with as easily as other 
kinds of property, a few gentlemen whose at- 
tention had been called to the subject met in 
Toronto in 1883 and formed the Canada Land 
Law Amendment Association. They im- 
mediately began a vigorous agitation for secur- 
ing necessary legislation. 



Notwithstanding much opposition, in 1884 
the Torrens System was adopted by the legis- 
lature of Ontario for the city of Toronto and 
the adjoining county of York; by also the legisla- 
ture of Manitoba for that province. And it was 
adopted by the Dominion parliament after long 
and patient discussion in two of its sessions in 
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1885 and 1886 for the territories lying between 
Manitoba and the Rocky mountains. The use 
of the Torrens System has been extended by 
the Ontario legislature to certain new and 
outlying districts of that province. The prov- 
ince of Btitish Columbia adopted the Torrens 
idea of transfer by registration instead of by 
deed in 1861 when it was a crown colony, and 
therefore unable to give the necessary guaran- 
tee of indefeasibility, which is an important 
feature of the Torrens System. This system 
of transfer is simple. Under it the registrar's 
certificates are generally accepted by purchas- 
ers and mortgagees, and have never been suc- 
cessfully attacked. It will be seen, therefore, 
that we have the essential element of the Tor- 
rens System, transfer by registration, in force 
in the greater part of Canada. 

Accompanying the Torrens System and 
necessary to its satisfactory working, other 
changes advocated by the Land Law Amend- 
ment Association have been adopted, such as 
abolishing the distinction between real and 
personal property in devolution, by the states 
Ontario and Manitoba; and by the northwest 
territories; also in these territories all trouble 
over the question of dower has been disposed 
of by simply abolishing the estate of dower. 
Where the new system is in force, all lands 
alienated from the crown, after the passage of 
the act, are placed under it, but with respect 
to lands previously alienated, it is optional 
, with the holders. The aggregate number of 
instruments registered under the Torrens 
System in the first seven and one-half years of 



world's reaiv estate congress. 83 

its operation in Ontario were 18,740. Proper- 
ties, whose present value is estimated at $12,- 
000,000, are now under it. The new system is 
universally admitted to be a vast improvement 
on the old system. People would as soon think 
of giving it up and going back to the old sys- 
tem as of replacing the electric lights with 
tallow candles. 



CANADIAN EXPERIENCE OF THE 
OLD AND NEW SYSTEM. 

COMMUNICATED BY MR GEORGE S. HOLMSTED, 

INSPECTOR AND REFEREE OF LAND TITLES, 

HIGH COURT OF JUSTICE, TORONTO, IN 

A LETTER ADDRESSED TO THE WORLD'S 

REAL ESTATE CONGRESS. 

'*0f all the questions, which shall engage 
the attention of the Congress, none perhaps 
will equal in importance that of the Torrens 
System of Title Registration. 

All the English speaking provinces of 
Canada inherited the English law of real 
estate, with its methods of deducing title and 
making transfers. Notwithstanding that we 
had surmounted some of the evils of that sys- 
tem by adopting a system of recording deeds 
in full, coupled with a careful and elaborate 
system of indexing, it was still felt that, hav- 
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ing to examine a long chain of titles [coupled 
with the possibility of defects in title or to fine 

froof that had been lying dormant for years, 
and that] would break out unexpectedly — 
when it was extremely difficult and often im- 
possible to remedy them — was a fruitful source 
of delay, injury and expense [that] we then 
looked toward our Australian cousins for help, 
since we were informed that they, through the 
Torrens System, of registration of title had 
solved the difficulty. The result has been, 
that that system has been successfully adopted 
in Canada, and there cannot be a doubt that it 
is a great improvement. The Torrens Sys- 
tem, as you may be aware, aims at giving 
finality to every transaction as it takes place, 
and the register-book is so devised as to 
exhibit clearly who is the present owner, and 
the charges which affect his title, without the 
necessity of investigating the claim of prior 
ownership. Were I able to be present at the 
congress, I should be prepared to advocate the 
following as desirable reforms respecting real 
estate: 

1. The assimilation of the law of succession 
to real and personal estate. 

2. The abolition of the estates of dower 
and courtesy. 

3. Lands to vest in the personal represent- 
ative of a deceased owner to the same extent 
as his personal estate. 

4. The appointment of local officials as 
public administrators of deceased personal 
estates, in whom the legal title thereto should 
vest and who should have power to act for and 
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represent the estate for all purposes — until 
probate or administration should be granted 
to some other person. 

5. The introduction of the Torrens Sys- 
tem of registration of title to land^ optional dit 
first, compulsory after the lapse of ten years 
from its introduction. 



The demand which the public make — the 
attainment of which would be a great increase 
in the national wealth — is very briefly stated: 
It is, that when the owner of land brings it 
into the market for sale or mortgage, he 
should find as little difficulty, and — within 
certain necessary limits — as little expense in 
effecting his object, as the owner of stock or 
bonds in an incorporated company, or of any 
personal property. That this can be done by 
suitable legislation, is no longer disputed by 
any candid investigator. 

At present — under the old plan — no claim 
against a parcel of land — however unsub- 
stantial it may be — can be barred and dis- 
posed of, until after a thorough and exhaustive 
investigation. 



Up to the 15th day of March, 1894, begin- 
ning from the era of the "Great Fire,'' (1871), 
which destroyed the official records of the 
county of Cook, there were filed in the Record- 
er's office, city of Chicago, two millions, nine 
thousand, six hundred and thirty-four convey- 
ances of record. 



THERE ARE NO SUFFICIENT 

GROUNDS FOR OPPOSITION 

TO THE TORRENS 

SYSTEM. 

We cannot imagine the man, who after in- 
vestigation of the Torrens System, could ob- 
ject to it for any good reason. Those who do 
not investigate are apt to say, "the old system 
is good enough." These could aptly be 
likened to the thoughtless farmer's boy, who 
when going on horseback to the primitive 
grist mill, put the corn in one end of his sack 
and balanced its weight with stones in the 
other end! 

These opponents bear resemblance to the 
dullards of the Middle Ages, since to some of 
them the Torrens renaissance is a measure 
too far in advance of their time; and, there- 
fore, it appalls them! It is but just to say, 
that had they lived in Guttenberg's day, they 
would have stuck to stylus and parchment, and 
rejected printing as too expeditious and cheap. 
They shut their eyes to the fact, that their 
fathers necessarily expended a month on the 
journey from Vermont to Illinois, and they are 
apt to prefer the old time wagon to the rail- 
road coach, by which the journey is now made 
within two days. 



Money invested in land having an indefeas- 
ible title is the most secure and steadfast de- 
pository. 



PART YI. 



EXPOSITION OF THE TORRENS 

SYSTEM OF REGISTRATION 

OF TITLE, AN ESSAY. 

BY HON. HARVEY B. HURD, OF CHICAGO.* 



THE TORRENS SYSTEM OF REGISTRATION OF 

TITLES, AS MODIFIED AND RECOMMENDED BY 

THE ILLINOIS STATE COMMISSION. 



The Commission referred to was appointed 
in 1891, and made its report to the Governor, 
December 10, 1892. It recommends the adop- 
tion of the Torrens System, with som^e m^odi- 
fications, and was accom^panied by a bill 
embodying the views of the Com^mission, 
The bill was laid before the legislature and 

•Judge Hurd, very willing that his conclusions (after the most careful 
study of the merits of the Torrens System), should be spread abroad, 
obligingly placed his admirable paper at our disposal; clear and logical in 
statement, it is an invaluable contribution to the cause of title registration. 
Editor. 



1 
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passed the Senate by a vote of 28 to 4, but 
failed to pass the House of Representatives, it 
lacking seven votes of the necessary majority. 
The policy of the commission was to make as 
few changes in the law of real property, as it 
now exists in Illinois, as possible, but to 
simply substitute registration of titles for 
the record of deeds and other title papers. 
To suit the bill to Illinois law, and to 
l8 Suited Qijyia^^ ^jjg constitutional questions 

to Illinois that might arise under the Torrens 
Ln^^ act as adopted in other countries, 

required a number of important 
modifications — not in principle, but in the way 
of accomplishing the purpose. 

To be able to appreciate the modifications 
made by the Commission, it will be important 
to state in as few wordsas possible the lead- 
ing principles upon which the Torrens System 
proceeds. 

Uind ougiit Mr. Torrens, who was the author of 
be Basil ^^ original of the acts embodying 
the system, himself says, he started 
Trans- ^^^ with the idea that one ought to 
fferred. ^^ ^5]^ -(-q ^^^X with land — to buy 
and sell it — as safeljr so far as title is con- 
cerned, and with as little expense, trouble and 
delay, as with other property: As, for in- 
stance, shares of stock in a corporation, 
vessels, public funds, etc., the transfers of 
which are made upon some record. 

The difiiculty with the old system is that no 
one can be absolutely certain whether he is 
buying a good title or a bad one. The law 
has hedged about the transfer of real property 
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with many formalities and technicalities, a 
failure to observe any one of which may defeat 
the title. And as there is no one authorized 
to determine conclusively at the time of a 
transfer, whether these formalities and tech- 
nicalities have been observed or not, the pur- 
chaser must buy at his peril, and as a necessary 
precaution he must employ experts to look up 
the title, running it back to its source or to 
some indefinite time far in the past. It is not 
that titles thus carefully looked up often turn 
out to be bad, but it is the expense and delay 
which one is subjected to because of the 
possibility that it may so turn out, and because 
no amount of looking up will get rid of that 
possibility. It still hangs like a millstone 

about the neck of the title. 
Great ^\^q great purpose of the Torrens 

Purpose System is to rid land titles of this 
of the peril, for with its disappearance dis- 
^ . appears all the expense, trouble and 

delay that attend running* the title 
^ back through previous transfers. 

The first step, therefore, is to provide an 
M^^^ « officer or set of officers — experts, who 

Mode of J ' J.' J j.'j.i 

can make an exam^naUon of title. 
Register- once for all, down to a given time, 
ing Title, that is, down to thetime of the appli- 
cation to have the title registered, 
and the title being found to be in the applicant, 
to certify that fact, entering the certificate in 
a book called the Register, and delivering a 
copy to the owner, which certificate is con- 
clusive as to the ownership. 

This is called registering the title, and as 
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you will see, is quite a different thing from 
recording the instruments of conveyance or 
keei)ing an abstract of them. 

The title l)eing thus registered, the next 
thing is to provide for subsequent dealings, 
and the act proceeds upon the theory that at 
each transfer of the title, all questions of form 
and substaftce must be conclusively settled, so 
that the purchaser will get just what he buys. 
If he buys a fee-simple clear of incumbrances, 
he will get a fee-simple clear of incumbrances; 
if he l)uys subject to incumbrances or any less 
interest than the fee, it will appear upon the 
register and in the certificate that will be 
delivered to him, and there is no going back 
of the certificate. It is a matter of no con- 
sequence to him, who owned the land before 
him, or how many owners there may have been, 
or what nice questions of law have been or 
might have been raised upon the various con- 
veyances through which it has come down to 
him; they have all been settled and dropped 
into oblivion. 

|. . All this is made practicable and 

comparatively easy by the simple 
of the manner in which the register is kept. 
System. The first certificate of title is the first 

thing that will appear in the registry, 
this being a new root of title back of which it 
is not necessary to go, all that need be attended 

nortzaze ^^ ^^ ^^ subsequent dealings. If the 
registered owner mortgages it, the 
mortgage will be filed in the office of the 
Registrar, and a memorial of the mortgage 
will be entered immediately under the certifi- 
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cate of title. When the mortgage is released, 
the notation will be canceled. If an execution 
or attachment is levied upon the land, the fact 
is certified to the Registrar, and he enters at 
the same place a memorial of the fact. When 
that is disposed of the memorial is disposed 
of, and so on as to everything that may affect 
the title up to the time of the next transfer. 
Transfer- When the owner wishes to transfer 
in Titi ^^^ land, he surrenders his certificate 
of title and it is canceled. A new one 
is issued to the transferree and registered up- 
on a new page. The dealings under the old 
certificate are closed and thereafter will pro- 
ceed under the new. Every successive certifi- 
cate constitutes a new root of title. If the 
transfer is subject to incumbrances or out- 
standing interests of any kind, the notation of 
them under the former certificate will be 
brought forward by entry under the new. 

When only a part of the land described in a 
certificate of title is transferred, a new certifi- 
cate is issued to the transferree for what he 
gets and another to the owner for the balance. 

. 1 have not attempted to go itito ex- 

ceptions as in case of fraud, etc., or 
on the jj|{q particulars beyond sufficient to 
Title give an understanding of the leading 

Cleared up, principles upon which the system pro- 

^ ceeds, which may be summed up in a 
as you go. . - ' . ^- -^ ..^ 

smgle line: Clear up everything as 
you go along and have no after-claps. Short 
accounts and frequent settlements avoid 
difficulties. 
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Reglstrtt- jt is optional whether one shall bring 
tioo his land under the operation of the 

OpUonai. Act or not. 

Having ^iven you an outline of the 
Where the system as it has been in use in South 
Torreiu Australia since 1858, in Queensland 
Syetem since 1861, in Victoria and New South 
^ ^^^ Wales since 1862, in Tasmania since 
1863, in New Zealand and British 
Columbia since 1870, in Western Australia 
since 1874, in England since 1875, in Ontario 
since 1884, and in Manitoba since 1883, I will 

Difficultie« P^^^^^^^d *^ ?i^^ y^^ some account of 

the difficulties which we encountered 

encoun- {^ this State, and which will apply to 

tered and all the States in the Union, and the 

modifications the commissioners have 

' embodied in the bill they recommended 

to the Legislature of Illinois. It will be seen 

by what I have said that the first certificate 

of title bringing the land under the Act, and 

each subsequent certificate or transfer of the 

same, are made conclusive immediately that 

^ . . they are issued and registered. It is 

Conffomied -•^- ..,. .- , 'i^* 

clearly within the legislative power 
to the ^£ ^j^^ countries named to do this. 
Constitu- \\r^ have, however, in the several 
tions of State constitutions, and in the 14th 
Illinois and Amendment to the Constitution of the 
that of the United States a restriction upon the 
- legislative functions that puts it out 

of the power of any legislature to 
give this immediate and conclusive effect to 
the first certificate of title — that bringing the 
land under the Act. To give it such an 
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immediate effect would be to cut ofif vested 
rights in a manner to which the possessor has 
, . ,^ not ffiven his consent, and without 

giving him a day m court, a thing that 
Fund cannot be done. This fact has been 

Waived, urged as an insurmountable obstacle 

to the adoption of the system in this 
country; but instead of its being such, it led 
the Commissioners to recommend what they 
considered a much better way than to cut off 
at once all adverse claims and turn the adverse 
claimants over to an indemnity fund as is done 
in some of the countHes mentioned, but not in 
all, as for instance,' not in England. When 
such a fund is raised, it is by requiring the 
owner upon first registration to pay into the 
public treasury a small per cent of the value 
of his land. This is a burden upon the land 
that it was thought it would be very desirable 
to avoid if possible. The Commissioners found 
- ^ that both the constitutional objection 

and the indemnity fund might be 
statute of avoided by the introduction of a short 
Limita- statute of limitations^ whose effect 
tlons would be to cut off all claims adverse 

. * ^ ^ to the title certified, which are not 

Introduced.. ^ i r -i 'ii * . • 

brought lorward within a certain 
time after the registration of the certificate of 
title. 
A t th Under the bill recommended by 

them, the first certificate of title 
Title first would be obtained and registered the 
Registered. same as under the Torrens acts, and 

as to all persons dealing with the 
land thereafter, it would be binding, but as to 
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persons who may have some adverse interest 
in or claim up<m the land at the time of such 
first rej;istrati<m, it would have no effect 
except to start the running of the statute of 
limitations, so that any person having a claim 
adverse to the certified title may within the 
time limited, and not thereafter, bring forward 
his claim and enforce it without prejudice 
thereto on account of the certificate. The 
«. . time siifigested was five years. The 
registration of the certificate of title 
running of starts the running of statute of limi- 
statutes of tations, and nothing will arrest,its run- 
Llmita- "ing except the interposition of some 
. adverse claim which must be made to 

appear upon the register; therefore, 
when the five years, or whatever the time 
limited may be, has expired, and nothing ap- 
pears upon the register to the contrary, the 
conclusKm is inevitable that nothing can ever 
be brought forward to disturb the title. The 
advantage of the limitation proposed over any 
existing statutory or common law limitation is 
that it is based wholly upon matters of .record, 
viz: the registration of the certificate of title. 
As it is started by matter of record, so if 
it is arrested at all it will be arrested by a 
matter that will appear upon the same record; 
thus, whether all adverse claims have become 
barred or not can be told by looking at the 
record. All existing limitations rest 
for their effect upon facts, some or all of 
which do not appear of record and which 
must be proved whenever the title is attacked, 
the evidence of which may or may not be 
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obtainable. The existing statutes of limita- 
tions may as a matter of fact correct every 
defect in a title and yet, as that does not 
appear of record, it is of little or no value in 
marketing the title. 

It will be observed from what has been said, 
that the conclusive effect which the bill as re- 
commended gives to the registration of the 
title does not reside in the certificate itself, nor 
does it depend upon the ability of the legis- 
lature to vest in the registrar judicial powers. 
p It is freely admitted that the legisla- 

ture cannot vest in him the power to 
of the make a conclusive finding as to any 
Legislature title, except the matter is submitted 

d Eff t ^^ ^^^ ^y ^^^ consent of the person 
to be bound, or by those under whom 
of statute lie claims. The conclusive effect is 
ofLimita- derived wholly from the Statute of 
., . Limitations, the facts upon which its 

Operation depends having occurred. 
The registration of the certificate is one of 
these facts. After the statute has run the 
time limited, it becomes an all important fact 
like the fact of adverse possession or payment 
of taxes under some one of our present statutes 
of limitation. 

The limitation proposed does not run against 
any one in possession of the land at the time 
of registration, and continuing in such posses- 
Whatthe ^^^^ ^^ ^^^ time of a subsequent 

Torrens Act ^^^^^^ ^^• 

The Torrens act gives to the certifi- 
"cuts off." ^^^^ ^f ^.^j^ ^^^ ^g^^^ ^f cutting off 

the claims of all persons, those under disability 
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as well as of those not under disaoiuty, except 
when they allow, as in England, possessory 
titles to be registered without examination, in 
which case the certificate is not conclusive. 
The reason why it is desirable to cut oS any 
possible adverse claim is that if there may 
possibly be such a claim in any case, it must 
be looked for in every case, for there is no 
telling that it does not exist in the title in 
hand without having first made the necessary 
search for it. For the same reason it is im- 
portant that the Statute of Limitations recom- 
mended should bar every sort of adverse claim, 
those of persons under disability as well as of 
others. It was no doubt due to the fact that 

Of Infants *^^ ^^^^ ^^^ ^^^ except infants and 
lunatics from the operation of the 

■"^ limitation that it was defeated on its 

Lunatics, final passage in the House of Repre- 
sentatives. Our sympathies are easily 
aroused in behalf of those who are supposed 
not to be able to look out for themselves, and 
the opponents of the bill by their impassioned 
appeals in favor of this class, were able to in- 
duce many to vote against the bill who would 
otherwise have voted for it. 

Fortunately it is not vital to the 
Savins: system that this class of persons be 
Condi- included in the limitation. If they 
tions ^^^ "^* included, however, any person 

dealing with the title will still have 
to do so at his peril so far as their rights are 
concerned, and consequently will wish to pos- 
sess an abstract of title down to the time of 
first registration that he may see to it that no 
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such rights have been overlooked by the Bx- 

Examlner ^^^^^^s. Of course, none will exist 

if the Examiners have done their duty. 

to bean jJq i[^\q ^^^ ^y^ registered until it has 

Expert. been subjected to the examination of 

two or more expert examiners, and 
they have united in a written report to the 
Registrar that the applicant has a good title 
to the estate or interest in the land, as stated 
in his application. If there is any outstanding 
Rlffhts of i^t^^^st in an infant or lunatic, or for 

that matter, in any one else than the 
infantsand applicant, the certificate of title must 
Lunatics be refused until it is removed by a 
Protected ^^^^^ ^^ competent jurisdiction. All 

our dealings with real estate are upon 
the understanding that an examination of the 
title by an attorney qualified to do that busi- 
ness will disclose the fact of an outstanding 
interest if one exists; and I think it is safe to 
say that not one time in a million does it turn 
out otherwise. It is a question of public policy 
whether the great majority must suffer delay 
and expense for fear that one man in many 
thousands may suffer loss; especially when we 
consider that what he gains some one else 
must lose. 
inconsis- There is not a little inconsistency 

in the law with reference to persons 
tency of the^nder disability. Though the Statutes 
Law as to of Limitation except such persons 
infantsand from their operation, the courts have 
, . invented a maxim which takes many 

cases out of their exception. The 
maxim is, that when a statute once begins to 
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run it will keep on running notwithstanding 
the intervention of the rights of infants or 
lunatics. I will illustrate this by quoting 
from an eminent author on the subject: "If 
the right or title be in an infant, the case is 
within the saving of the statute, but if in an 
adult, who soon after dies and the title des- 
cends to an infant heir, it will not save the 
lapse of time, for the limitation began to run 
before the title was acquired by the infant 
heir." 

This distinction is taken for the sake of 
repose, and is favored by the Courts. 
••Burnt ^ notable example of the applica- 

tion of the policy for which we con- 
Record ^end is found in the legislation of this 
Act" as it State. The ninth section of the 
affects ^^ Burnt Record Act" [for benefit of 
the city of Chicago] provides that 
Infanta and certain abstracts, copies, minutes, etc.. 
Lunatics, showing deeds, etc., to have been 
executed, should be received in evi- 
dence, and when so received it should be pre- 
sumed that the deeds so shown were executed 
except as against infants, persons of unsound 
mind, married women, etc. In 1887, the legis- 
lature amended that section by leaving out the 
saving as to infants, persons of unsound mind, 
and married women. So far as I know, the 
amendment has proved satisfactory. 

Another set of objections to the Tor r ens 
System pertain to the method of transferring 
and dealing with property after it is 
registered. 



^-1 
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Efficienc ^^ before stated, the sjrstem rests 

for its efficiency upon the idea that all 

of the questions of form and of substance 

Torrent which may be involved in a transfer 

System ^^ ^^^'^ should and can be legally and 
safely settled once for all at the time 
of the transfer. For example, if A proposes 
to transfer to B a fee simple clear of all in- 
cumbrances to a certain piece of land: several 
questions will arise, viz. (1st) Has A a fee 
simple title to that land? (2nd) Is it clear 
of all incumbrances? (3rd) Are the instru- 
ments of transfer in the form acquired by law? 
These questions arise in every case of transfer. 
Inefficienc Under our present system they are 
submitted to the purchaser's lawyer, 
of the g^ji(j Jig gives his opinion upon them. 

Present and Upon that opinion the purchaser 
s stem buys, but that opinion settles nothing: 

The purchaser buys at his peril and 
every subsequent purchaser buys at his 
peril, not simply as to the title of his im- 
^^ jnediate grantor, but of every previous 

grantor. 
Necessary jf these questions are to be settled 
Grant of at the time of each conveyance there 
p^^ ^^ must be some person authorized to 

then settle them, and this person is 
to the tiig Registrar, who is the Keeper of 
Registrar the Records, and has official know- 
b the ledge of all the facts necessary to 

enable him to do so; for it must be 

Legislature j-eojejubered that after land is once 

u Consti- registered everything that can effect 

«««i^^.i the title of the reijistered owner must 
tutlonal. ,, ^ . , , . 1 • 

appear on the register, which is so 
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kept that it can be discovered at a glance. It 
will usually all appear upon one page. The 
Registrar has the legal advice of two or more 
Examiners learned in the law, and there are 
many things he cannot do except upon their 
advice. 

Wherever the Torrens System has been 
adopted, there is no question raised as to the 
ability of the legislature to vest this power in 
the Registrar, and in no instance has there been 
any complaint against the exercise of the 
power of that officer. 
/wu^ /»-.- Ill this country, the same constitu- 

Otner von- .. - .. y .- ^^.t 

tional question is raised against the 
stitutionai bestowment of that power upon the 
Obiections Registrar, as in the case of first reg- 
netand istration, viz: that his findings, if they 

Satisfi d ^^^ ^^ ^^ ^^^^ *^ ^^ conclusive, may 
have the effect to divest one of his 

title and vest it in another; and he not being a 

judicial officer and the proceeding not being in 

court with all the parties before it, such a 

thing cannot be done. The question is a most 

important one and the CommissionefS did not 

overlook it, but they thought they could see a 

clear way of meeting the objection without 

violating the constitution, and that was by 

deriving the power through the agreement of 

the owner implied in the act of bringing his 

land under the operation of the law. So they 

put into their bill the following section: "All 

dealings with land or any estate or interest 

therein after the same has been brought under 

the act, and all liens, incumbrances and charges 

upon the same subsequent to the first registra- 
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tion thereof shall be deemed to be subject 
to the terms of the act and to such amend- 
ments and alterations as may hereafter be 
made." 

By bringing his land under the Act^the owner, 
with the consent of the legislature, makes an 
Powers agreement which runs with the land, 
that the Registrar may supervise the 
^* *•*« transfers of the title that shall there- 
Re^i^trar after take place and decide all ques- 

5ettled. ^^^^^ ^^ form and substance that may 
arise in any such transfers and give 
conclusive certificates of title upon such trans- 
fers, thereby constituting the Registrar an 
arbitrator in the premises. There is noth- 
ing novel in the creation of an arbitrator by 
agreement and giving to his finding conclusive 
effect. Nor is there anything new in making 
agreements that run with the land. Nor, is 
there any reason why the legislature cannot 
determine beforehand that a certain agreement 
may be made by the owner and that it shall 
run with the land and what its effect shall be. 
, ^ ^^ It is a common practice in leases 

Leases, and ^ . • n • i i c 

and especially in long leases — say for 
Effect of ninety -nine years — to insert a clause 
Agreement.that in case a dispute shall arise 

between the lessor and the lessee or 
their assigns, the same shall be submitted to 
the decision of one or more arbitrators either 
designated in the lease or to be chosen in a way 
set forth. These agreements are good in law 
and the finding of such arbitrators within the 
terms of the submission are binding upon the 
parties and their assigns. 
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DouMasto But^ conceding that this obiection 
the Com- is met, the opponents of the Torrens 
potency of System raise still another against the 
RecUtrart Registrar, viz.: that the office being 
Unreason- ^^^^t^^^' ^^^ person elected will most 
likely not be competent to discharge 
able. ^|j^ important duties imposed upon 

him. Who knows that such will be the case? 
There are many elective officers who are dis- 
charging quite as delicate and important 
functions as are required of the Registrar, such 
as governors, judges, clerks of courts, comp- 
trollers, treasurers, etc.; still, we keep on 

No lack of fi^^^^^ these offices by election. The 
fact IS, there is no want of competent 
Competent material and the people are pretty apt 
Men. to pick out their officers with reference 

to the duties to be preformed by 
them. As a rule, a mean office gets an inferior 
man and a responsible office gets a competent 
man. When the people cease to elect men 
equal to the duties of the office to which they 
are elected, the elective system will have to be 
abandoned. 

Comnet- ^^ ^ similar nature is the objection 
that the Examiners, the legal advisers 
ancyof of the Registrar, "will be selected 
Re^strars from among political favorites, and 
nd Leml therefore may not, and most likely 
will not, be competent." This class 
Advisers Qf objections is altogether conjectural. 
la ample. The best light we have upon the mat- 
ter is our own experience in similar 
cases, which is to the effect that such offices 
have been fairly well filled; and the experience 
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of those countries where the Torrens System 
has been in operation, shows that there has 
been no lack of ability and fidelity in these 
officers. The duties are of such a nature 
that the officer soon becomes an expert what- 
ever may have been his previous training, 
and there is every reason why he should per- 
form them well for his own sake. He is made 
pecuniarily responsible for any failure to do 
so resulting in a loss. In nine hundred and 
ninety-nine transfers in every thousand, there 
will be nothing intricate in the duties; they 
will be merely clerical. They are not more 
difficult nor do they involve larger interests 
than the transfer of stock in a corporation, 
which is attended to by its secretary or most 
likely by some i:lerk. 

Def cts f Among the very serious defects in 
the present system is, that there are 
the Present gQ many facts aflEecting titles that 
System, never appear of record. Among them 
R di d ^^^ ^^ facts attending the transmis- 
sion of title by descent. The fact of 
by the death of the owner, who are the next 
Torrens of kin, whether there is a widow or 
^ surviving husband, etc., are all facts 

which the law makes no provision for 
getting upon the record so far as real estate 
is concerned, and which have to be looked up 
again and again as often as the property is 
dealt with. The Torrens acts furnish a 
complete remedy for this defect Under them 
registered lands instead of descending directly 
to the next of kin, go to the executor or ad- 
ministrator substantially the same as person 
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alty. Proof of heirship is made before the 
Probate Court, and that court finds the re- 
spective shares of the heirs, and orders the 
executor or administrator to make conveyances 
to them accordingly. This order being filed 
with the Registrar and the certificate of title 
of the decedent being delivered up, the trans- 
fers are made and the several heirs receive 
certificates of title to their respective shares. 
But here again we are met with an objection 
that this imposes new duties upon the Probate 
Court as if there were something terrible in 
that. We are constantly imposing new duties 
upon that court for the convenience of the 
people. One of these new duties is the sale of 
real estate for the payment of debts, and no- 
body has been hurt by it. The county courts 
in this State except in two counties are also 
Probate Courts, and do the probate business. 
When some years ago it was prop<*sed to raise 
the jurisdiction of these county courts, as was 
done, it was most vigorously objected, that 
"that would never do; the judges were not 
competent to be instrusted with such import- 
ant duties;" but the people very soon remedied 
this fault by electing men equal to the 
responsibilities. 

g^- As the law now stands, it is never 
safe to buy on the faith of the record; 
to Buy that does not necessarily show where 
under pres-the legal title is, or if it does show in 
ent Land whom the legal title is, there may be 
^ some one else who has an equitable 

^ ' title that will wrest it from him or 
his grantee. I have in my mind a case that 
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will illustrate this. A, being the owner of 

Pcrti t ^^^^ ^^^ wishing to conceal the fact 

of his ownership, conveyed it to B, 

iilustra- ^iiQ conveyed to C, and C to D, and 

tions. D to E, — all of whom recorded their 
deeds. The title thus remained out 
of A some eight years. E sold it to an inno- 
cent purchaser. The purchaser before closing 
his purchase had procured an abstract which 
showed the title in E. He went upon the land 
to see if there was any adverse possession; he 
found there an old fence that had been put 
there by A when the title was in him, and that 
some one had u^ed the land for pasture but no 
one living upon it, he naturally attributed all 
he saw to E's ownership and concluded his 
purchase; but A now came forward, and upon 
showing that it was he that had built the 
fence and pastured the land, the Court gave 
him the land on the ground that those acts 
were sufficient to establish adverse possession, 
and that therefore the purchaser had con- 
structive notice of his equities and bought 
subject to them. So the purchaser lost his 
money. In another case, a non-resident own- 
ing a large tract of land for over twenty years 
and paying all taxes upon it during that peri- 
od, coming to sell it, he found a person upon 
a part of the land who had entered without 
right — a mere trespasser, but as he had been 
there for twenty years, the real owner had 
lost his title and the trespasser had gained 
title by his adverse possession. One other 
typical case. A person died leaving a valua- 
ble piece of land and two children — half broth- 
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ers; one was of age and the other was a minor. 
There was no administration of the estate, 
and there needed to be none as there were no 
debts. The elder of the half brothers assumed 
to be the only heir . and sold the land. The 
other not being informed of his rights until 
after the statute of limitations had run against 
him, lost his share of the land. 
g - These are instances of hardships— 

* * ^ downright wrong, growing out of 
under the rules that were invented to prevent 
Torrens still greater wrong. Under the 
g Torrens System, as embodied in the 

^ * * bill proposed by -the Commission, 
neither of these cases of wrong could have 
occurred: the first wrong could not have 
occurred, because the record is conclusive 
evidence of title; the second, because no title 
can be obtained except by a transfer upon the 
record; and the third for the same reasons, 
and because the land of the deceased father 
could not have been dealt with except after 
proof of heirship, and in pursuance of an order 
of court finding the rights of the two heirs. 
g^ The objection is sometimes urged, 

that **if we had an easier way of 
versus transferring land, a great many per- 
Difficuit sons would dispose of their land who 

Means of ^^^^'^ ^^^ ^^^ would not if the Opera- 
tion were more difficult." We might 
^"^ answer, there would for the same 

Transfer, reason be quite as many others who 
would buy land as they ought to do, 
who will not do it now because of the doubt, 
delay and expense of getting a good title. 
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For it must be remembered, that a considerable 
portion of this expense and all the risk falls 
upon the person who wishes to buy. This 
Obsolete objection is a relic of the old feudal 
Obiecti d^ys» when one could not alienate his 
"^* lands at all ; but now the progress of 
civilization, the growth of individual indepen- 
dence and reliance, and the liberalizing in- 
fluences of trade, have been sweeping away 
those old notions one after another, until the 
demand is upon us to do away with this 
last remnant of that dead and decayed prop 
of autocracy. Under the Torrens System 
there will be no less formality in conveyances 
than now; the same instruments of conveyance 
will be used, but to which will be added the 
surrender of the certificate of title and taking 
out a new one. The difference will be, that 
the transfer will be supervised in such a 
way that when it is done it will be rightly 
and conclusively done, and there will be no 
going back of it. 
Vain •'■ have not the time to mention all 

the objections that were made to the 
Objec- adoption of the Torrens System in 
tions to this State. They were as various as 
Torrens ^^ fancies of the objectors. With 

the exception of the two constitution- 
System. ^ questions I have mentioned, they 
had all been urged in each of the countries 
that have adopted it as a reason why the sys- 
tem would not answer. We thought that we 
were making a knock-down argument by show- 
ing them that it had worked well in all those 
countries, and by insisting, that the proof of 
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the pudding was in eating it. But we found 
that would not do. When we mentioned 
South Australia and showed the official 
reports to the effect that none of the evils that 
were predicted had occurred there in the thir- 
ty-five years it had been in operation, they 
answered, **0, it may do very well in such a 
new country, but Illinois is too old to adopt a 
new system." And, when we 'mentioned 
Prussia, where the improved Torrens System 
has been in use since 1872, and in England, 
where it had been in use since 1875, and sug- 
gested that these countries were quite a match 
for Illinois in point of age, they replied: "But, 
O, those are slow coach countries compared 
with this enterprising State; and there are ten 
transfers in Chicago to one in London or Ber- 
lin." We replied to this weak objection, that 
the more frequent the transfers, the greater 
the necessity for a safe, expeditious and in- 
expensive way of making them. 
Source of '^^^ opposition in England came 
th o - **iostly from lawyers; their objections 
were cogent and most forcibly put, 
sitioD. ^^^ have been frequently quoted in 

this country. They were most deeply inter- 
ested against it. It was a question of bread 
and butter with them, and their opposition 
did not cease on the adoption of the Torrens 
System into law. As it was permissive and 
not compulsory, it rested with the owner 
whether he would bring his land under it or 
not, they were able to keep a great many from 
registering their titles, and caused it to move 
slowly. As the registrar or his examiner made 
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all the examinations of title, there was noth- 
ing forsooth in it for the profession in general ! 
Some writer, in a very dignified article pub- 
lished in a leading London magazine, suggest- 
ed that "the act be so amended as to give the 
lawyers something in it." And, it was 
amended, so that the registrar might adopt 
the examination of title and opinions of any 
reputable lawyer. Since that time, registra- 
tion has moved forward more rapidly in Eng- 
land, arid now the question is being agitated 
to make the registration of titles compulsory. 
Shall the ^^^^ question is no longer, ^^Will 
Selfish lew ^'^^ Torirens System work and prove 

satisfactory if adopted?" Its value 
"^^ '®*' has been demonstrated by its use in 
the Great ^U countries where it has been adopt- 
Pubiic be ed. The question rather is, whether 
Advant- the great pecuniary interests which 
aged? have grown up and draw their living 

from the faults of the present system, 
are going to be too strong for us? 



THE OLD AND NEW SYSTEMS. 

THIC WISDOM OF THE PAST USED TO 
ILLUSTRATE A MODERN REFORM. 

1. '* To invite and facilitate the line of pro- 
ceeding which the times call for." 

Applies to the need of reform in the land 
system. 

2. '^The reasons are both good and 
weighty." 

This book justly refers to many of such 
reasons. 

3. " The mistress whom I serve quickens 
what's dead." 

A dead title may be restored to life by the 
modern system of title registration. 

4. ^^IVilt thou, after the expense of so 
much money, be now a gainer.^" 

Will you not now after long support of the 
old, costly system — adopt the new, and spare 
expenditure? 

5. ^'Deliver him to safety! I save you 
that trouble, sir/'' 

You'll need no help to verify your title — 
found upon the Register Book — standing clear 
as the light. 

6. ''Speed: to describe whose swiftness 
numbers fail/'' 

So speedily is a title transferred under 
the new system, that the movement resembles 
the electric car as opposed to the slow 
coach. 



PART YII 



REPORT OF THE LAND TRANSFER 
COMMISSION, STATE OF ILLINOIS. 



AN INVESTIGATION OF THE PREVAILING SYSTEM 

OF TRANSFERRING LAND TITLES, AND AN 

INQUIRY INTO THE PRACTICAL WORKINGJOF 

THE TORRENS SYSTEM OF REGISTRATION 

OF REAL PROPERTY. 



To the Honorable Joseph W. Fifer, Governor of the 
State of Illinois. 

In accordance with the terms of a joint 
resolution adopted by the Thirty-seventh Gen- 
eral Assembly of the State of Illinois, under 
which the undersigned were appointed a 
commission **to make investigation of our 
present system of transferring land titles, and 
to consider whether a more simple, expeditious 
and inexpensive system, and one that will give 
greater security of title cannot be adopted,* 
and especially to inquire into the practical work- 
ings of what is known as the Australian or 
Torrens System of registration of titles, and 
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whether it can be adapted to the constitution 
and laws of the State," such commission now 
beg leave to make the following report: 

In Illinois transfers are made by deed, the 
seller always being compelled to show that his 
deed is the last link in an unbroken chain of 
property drawn^ executed and recorded con- 
veyances reaching back to the patent from the 
government, a period usually covering more 
than fifty years. The record of the prior deeds 
simply excuses the production of their originals. 
Bach dealing with the land necesitates a 
careful inspection of this chain of title. The 
owner mu.^t provide an abstract of title, which 
is a condensed but complete history of the title, 
consisting of a summary of all conveyances 
and instruments affecting the land. 

A Perfect '^^^ mere making of a perfect 
abstract of title to a piece of land, 
Abstract with all the incumbrances which affect 
Requires it, involves a great exercise of legal 
Special •• learning and careful research, and can 
Abliit ^^ safely done only hj skillful persons. 
This abstract of title, having been 
acquired by the owner with the land, must be 
brought down by the abstract-makers to show 
all matters of record affecting the title which 
have transpired since. The abstract of title 
is then submi tted to the attorney for the buyer, 
who gives his client an opinion upon the title 
as disclosed by the abstract, upon which 
.opinion, if satisfactory, the proposed transfer 
is effected by the payment of the consideration 
and the delivery of the deed. The last named 
act passes the title. 
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This system is found unsatisfactory 
in the following particulars: 

1. The expense. The cost of the ab- 
stract, either in whole, or its continuation, is 
necessary in each transfer of title. To this 
must be added the cost of its examination by 
the attorney for the buyer. In Cook county 
the average outlay for these two items will be 
probably not far from $25. It is estimated 
that in Illinois, the annual cost of abstracts of 
title and their examination by counsel, is up- 
wards of $10,000,000. 

2. The delay. Too long a time inter- 
venes between the making of the contract of 
sale and the delivery of the deed. Delays 
consequent upon procuring abstracts, their 
examination and hunting up matters that do 
not appear of record, frequently run into many 
months. 

3. The INSECURITY. Errors may inter-^ 
vene not only in the making of the abstract, 
but in the opinion of the buyer's attorney. As 
against all such errors the buyer assumes the 
risk. If the defects be sufficiently serious, he 
may lose the land, and then may recover 
damages from his grantor under covenants of 
vvarranty. 

4. The always increasing record of instru- 
ments and matters connected with the title, 
the accumulation of books and indexes in the 
recorder's office, and the lengthening of the 
abstracts of title, steadily increase the cost of 
transfers and the risks of errors. 

8inoe October, 1871, there have aooumulated in the 
recorder's office in Gooli county more than 4,200 large 
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books of records of desds and mortgages each with 
about 600 pages. At the present rate of annual 
increase, within fifty years, these books will 
be so numerous as to require a large building 
for their keeping; and the time and expense 
necessary for their examination will very 
seriously interfere with transfers. 

5. These defects in the present sys- 
tem OPERATE AS A PERPETUAL TAX UPON 
THE HOLDERS OF REAL ESTATE, directly re- 
duce its ease of convertibility into money, and 
thus lower its market value. This burden is 
always increasing. 

No way is perceived by which the present 
system can be retained, and these defects 
removed. 

The Torrens System. — After careful 
examination of the difFerent methods of trans- 
ferring real property now in use in the civilized 
countries of the world, the commission beg to 
recommend the introduction in Illinois of a 
system containing the essential features of 
what is commonly known as the Torrens Sys- 
tem of registration of title. 

Where in Operation. — This system has 
been in operation for over a century in Prussia, 
Bavaria and other European states, notably in 
Hamburg, where it has been used for upwards 
of 600 years. It has been in use since 1858 in 
South Australia, since 1861 in Queensland, 
since 1862 in Victoria and also in New South 
Wales, since 1863 in Tasmania, since 1870 in 
New Zealand and in British Columbia, since 
1874 in Western Australia, since 1884 in 
Ontario, and since 1885 in Manitoba. 
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80 far as your oommmioners have been able to learn, 
the system has given general satisfaction to the land- 
owners of every country where it has been tried. 

One country after another has adopted it, 
each with uniform success. Wherever it has 
been tried, it is in actual use today. 

In 1875, this system was put into operation 
in England, but a comparatively small part of 
land owners have as yet availed themselves of its 
benefits. The Register General in England 
reports that the number of registered owners 
is steadily increasing, and that the manifest 
advantages of a registered title are gradually 
overcoming the deep-rooted opposition of the 
English land-owner to having his title a mat- 
ter of ptfblic record. 

Your commission are of the opinion that the essential 
features of the Torrens System may be adopted and used 
in the in the State of Illinois, without amendment to our 
constitution or material change in our existing laws. 

To that end, they have prepared the draft 
of a bill which accompanies this report. 

Recommended. — The outlines of this bill 
in brief are as follows : 
^ . The recorders of deeds are made 

Recorders . , - . -u-.* ^ ^.t, • 

registrars, and in addition to their 
made Reg- usual duties as recorders, will con- 
istrars. duct the registration of titles, and all 

dealings with registered lands. They 
are assisted by deputies and such examiners of 
title (who must be attorneys at law) as may 
be necessary. 

It does not seem necessary to create any new offices 
or officials, and almost all the machinery necessary to 
transfer land by registration of title, is already to be 
found in our recorders' offices. 
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Any owner may register hla land. No one is required 
to do 80. 

The owner files with the registrar his ap- 
plication in writing for the registration of his 
title, together with his abstract of title. 
These are passed upon by the examiners, and 
if in their opinion the title is in the applicant, 
the land is registered by its entry in the reg- 
istry book of the registrar. Such entry is a 
certificate signed by the registrar certifying 
the title to the land to be in the applicant. 
This is called the certificate of title and is 
made in duplicate. One is kept by the regis- 
trar and bound in the register; the other is de- 
livered to the owner. During the first five 
years after the land is first registered, the 
certificate of title v^^ prima facie proof receiv- 
able in all courts that the person named there- 
in is the owner of the land. 

After the expiration of flue years from the first regis- 
tration, no suit attacliing the titie of the registered own- 
er can be brought, and the certificate of title Is conclus- 
ive proof, in all courts, of the ownership of its holder. 

AURi hts Provision is made for the protec- 
tion of the rights of all adverse own- 
Protected. ^j.g whose right of action may not 
have accrued at the time of registra- 
tion, and proper additional time is given in 
which to bring such actions. All constitu- 
tional rights of any owner or claimant adverse 
to the registered owner are fully protected. 

Certificates of title as to all adverse rights outstanding 
at the time of the first registration are absolute and inde- 
feasible, subject only to the foregoing limitation period. 
As to all rights adverse to the title of the 
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registered owner accruing subsequent to the 
first registration, all certificates of title, ex- 
cept as against a fraudulent holder, are abso- 
lute and indefeasible. If any such right be es- 
tablished it is enforceable not against the reg- 
istered land held by one free from fraud, but 
only against the person fraudulently defeating 
such right, or against the registrar upon his 
bond for negligence in improper registration. 
It is essential to this method of registration 
that the act of the registrar in dealing with a 
registered title be held absolute; and a trans- 
fer of or dealing with the title by him must 
be taken by all to be as unimpeachable and 
conclusive as though his act were the final de- 
cree of a court of last resort, with all parties 
properly before it. To grant such finality to 
the act of the registrar is not in violation of 
any constitutional right, since it is clearly 
within the power of the legislature to provide 
that all right, estate or interest in registered 
land acquired after its first registration shall 
be acquired and held subject to such power in 
the registrar. The act becomes a rule of prop- 
erty governing all subsequent dealings after 
the first registration, the same as if terms 
were embodied in the instruments of convey- 
ance. 

indefeasi- *^ ^*^ terms of the proposed bill indefeasi- 

bility of title, as against adverse interests 

^ ^ outstanding at the time of the first registra- 

Title at ^/^^ ^^^ ^^^^ which cause of action has ac- 

End of crued, is not secured until after the expiration 
live years, of the term of five years allowed for the es- 
tablishment of such interests. 
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In the very few cases where such outstand- 
ing interest may be possibly overlooked by the 
examiners in preparing for the first registra- 
tion, and the cause of action thereon may not 
have accrued, and, therefore, be not subject to 
any statute of limitation, the time when the 
registered title becomes indefeasible may be 
somewhat extended. But such cases must 
necessarily be rare, and, in the vast majority 
of titles which have been registered for five 
years the registered owner will hold a prac- 
tically perfect title, which by lapse of time 
will ripen into one absolutely indefeasible. 

No valid objection can be urged against the 
length of the limitations provided by the act. 
Our prcvsent statute of limitations is in many 
cases even more stringent, and all rights in 
property are cut o£F by such statutes without 
compensation. 

The misfortune in the present system is that all stat- 
utes of limitations are made to run upon matters which 
do not appear upon record, and therefore are not availa- 
ble in determining the merchantable character of the 
title. 

The striking advantage of the limitations 
in the proposed act is that the statute begins 
to run upon the entry of the land upon the reg- 
ister, which is a matter of public record. 

Transfers of registered land are 
made in the following manner: the 

owner executes the usual deed, (quitclaim, 
special or general warranty) and submits it, 
together with his certificate of title, to the 
buyer. 
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In every transaction, the owner must pro- 
®^ * duce his certificate of title. He can do abso- 
is Trans- lutely nothing without it 

ferred. If lost or destroyed, upon propei 

showing, the owner receives a 
certified copy marked "owner's certified 
copy, issued in place of duplicate lost," 
which answers the same purpose as the lost 
certificate. JVo new fortns of conveyance are 
required. The buyer, after inspection of the 
proper folium of title in the register, and find- 
ing thereon no incumbrance or lien safely pays 
over the purchase money, and receives the 
deed and certificate of title. He then delivers 
them both to the registrar, who notes the 
transfer upon the register. This act operates 
to transfer the title. No title passes by the 
delivery of the deed. The deed after delivery 
and before the registration of the transfer, is 
a mere contract between the parties. Its sole 
object is to authorize the registrar to register 
the transfer. When the transfer is registered, 
the registrar cancels the old certificate of title, 
and issues a new one in duplicate as before, 
one called the original, being retained in the 
register and the other called the duplicate, 
delivered to the buyer, now the new owner. 
The deed is kept by the registrar. 

„ ^ A MORTGAGE OP REGISTERED LAND 

riortsrafire. 

IS EFFECTED IN SOMEWHAT THE 

SAME MANNER. The owner executes the mort- 
gage in duplicate, and delivers it, with the 
note or bond and his certificate of title, to the 
lender. The latter, after inspection of the 
proper folium in the register, and finding 
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thereon no incumbrance or lien, safely f)ays 
over the money to the borrower, and receives 
the mortgage securities with the certificate of 
title. He retains the note or bond and deliv- 
ers the duplicate mortgages to the registrar, 
who notes the transaction upon the register as 
well as upon the certificate of title. The lat- 
ter is thereupon returned to the borrower, 
who may use the same in effecting a second or 
third or more mortgages. One of the dupli- 
cate mortgages is retained by the registrar. 
The other, with the date of its registration en- 
dorsed thereon by the registrar, is delivered 
to the lender. When the mortgage is paid, a 
release of the same is filed with the registrar, 
who thereupon notes the release upon the reg- 
ister book as well as upon the certificate of 
title. The latter is then returned to the own- 
er, or he may surrender it to the registrar for 
cancellation, and receive a new certificate of 
title containing no mention of the mortgage. 

Trusts Registered owners, by deed or 

"^ ' OTHER instrument PILED WITH 
THE REGISTRAR, MAY CREATE SUCH TRUSTS 

AS MAY BE DESIRED. The terms of the trust 
are not set forth in the certificate of title, but 
after the name of the trustee is inserted the 
words, *4n trust", *'upon condition", or "with 
limitation", as the case may be. No subse- 
quent transfer or dealing can be had thereaf- 
ter except upon the written opinion of at least 
two of the examiners of title that the pro- 
posed transfer or dealing is in accordance with 
the terms of the trust, condition or limita- 
tion. 
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-J ^ No judgment, decree, attachment, 

lis pendens^ mechanic's lien, nor oth- 
er statutory legal or equitable lien except tax- 
es and special assessments is a lien upon reg- 
istered land, until a certified copy of the judi- 
cial proceedings, or a copy of the instrument 
upon which the lien is based, is filed with the 
registrar, and a brief note thereof is entered 
by him upon the certificate of title in the reg- 
ister. This abolishes all general liens, and 
one dealing with a registered title can safely 
ignore any lien not entered upon the certificate 
of title in the register. 

Provision is made for all who uuish to give notice of a 
lien upon or claim against registered land. 

All such notices are entered by the regis- 
trar upon the proper certificate of title in the 
register book and are thus brought directly to 
the attention of one proposing to deal with 
the registered land. Until such claims are 
removed, as they may be by proper proceed- 
ings provided in the act, the registrar will en- 
ter them upon all succeeding certificates of 
title. This protection covers every possible 
claim or lien and includes a mechanic's lien, 
foreclosure, attachment, or any other suit 
affecting the land, an unregistered mortgage 
or other legal or equitable lien, a trust of any 
kind, sale for taxes or special assessments and 
any other nature of claim now permitted to be 
asserted in any manner. 

DoWER IS PRESERVED IN REGIS- 

TERED LAND, and m its first regis- 
tration as well as in all subsequent dealings, 
the right of dower in the husband or wife of 
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the registered owner is recognized and pro- 
tected. The same is true of the statutory 
right of homestead. 

Upon the death of a registered owner, for the purpose 
of the distribution of his estate, his registered lands are 
treated as personal property. 

Admlnis- Before transferring or otherwise 
dealing with the land, the executor or 
tration. administrator must file with the reg- 
istrar as authority for such transfer or deal- 
ing, a certified copy of an order of the court 
administering upon the estate of the deceased 
owner. In the case of ordinary distribution 
among devisees or heirs, the executor or ad- 
ministrator upon proper authority from the 
court appointing him, will apply to the regis- 
trar to have the land transferred to the devi- 
see or heir. The sale of land for the pay- 
tnent of debts will be conducted as heretofore. 
On filing in the registrar's office the deed and 
order of c(mfirmation of the sale, the registrar 
will transfer the land to the purchaser at such 
sale. 

The great advantages of this change in administering 
upon land are manifest. 

All questions concerning heirship, dower 
and rights of creditors are thus conclusively 
settled at the time, and do not continue, as now, 
to remain for years afterwards as possible de- 
fects in a title. 

Responsi- It will no doubt be objected that 
biiityolthe^^^^^ responsibility is placed upon 
the registrar and his legal advisers — 
Registrar ^^^ examiners of titles. It is true 
and Exam- ^j^^t at every transfer they are called 
Iners. upon to pass upon matter of both 
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form and substance. But this has to be done 
by somebody under any system of transfer. 

Under our present system it is done by abstract mali- 
ers and lawyers, more or less competent and trustwortfiy, 
whose labors must extend over the whole history of the 
title and whose conclusions bind nobody and protect no- 
body. 

If they make a mistake the purchaser may 
lose his money. Under the proposed system it 
is done by officials whose business it is to make 
themselves familiar with all the questions with 
which they have to deal. Their investigations 
will extend only to the transaction in hand, as 
at every previous transfer, all questions that 
could arise, will have been settled once for all. 
It will be observed that under the proposed 
system, there will be fewer questions outside 
the record, than under the present system, and 
these will be conclusively settled when the 
facts are fresh in mind, instead of, as now, left 
to vex the title at every transfer extending in- 
to years when the witnesses have long since 
been dead. 

The experience of the countries which have adopted 
this system, is that the responsibility has been intelli- 
gently and safely exercised. 

The bill submitted furnishes a ready recourse to a 
court of equity in all cases of doubt, and for control over 
the acts of the registrar. 
^ ^ In nearly all of the countries where 

No Assur- . , /TN c^ J. • • 

the i orrens bystem is in use, an as- 
ance Fund, surance fund is provided to make 
good any losses incurred by rightful owners in 
being deprived of their land through fraud or 
accident. This fund is usually raised by 
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charging a small fee, usually one-fifth of one 
per cent., upon the value of the land when first 
registered, and each time it afterward passes 
by descent or devise. Small as such fee is, it 
has invariably proved to be much larger than 
necessary. Claims upon these assurance 
funds have been few and unimportant In 
some of the colonies no claim whatsoever has 
been made upon it, and it is an open question 
whether such a fund is necessary. 

The aooompanying bill does not provide for the area- 
tion of any assurance fund as it Is doubtful whether such 
a fund will be necessary. 

For all injuries sustained by reason of the 
first registration, an owner may still, as now, 
resort to the land itself, provided he do so 
within five years. No fund is needed to make 
good such losses. As to losses sustained by 
registered owners through mistake or error of 
the registrar in effecting subsequent transfers 
or dealings, they are practically unknown and 
do not seem to be of sufficient frequency to 
warrant the accumulation of such a fund. 
Q. Q _ The defects of our present system 
of transferring land, have brought in- 
ty or Title ^o existence in Illinois, four title 
Insurance guaranty or title insurance compa- 
^ _ nies. Each of these is the owner of 
^" a set of abstract books. Their meth- 
nles. Q(jg provide for an examination of any 

title sought to be guaranteed or insured, and 
upon those selected as free from risk or doubt, 
policies of guaranty or insurance, are issued 
on payment of a premium or rate fixed by the 
company. This premium or rate in ordinary 
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cases, when there are no defects in the title, 
is one per cent, of the value of the land which 
may be insured to its full value or less. The 
policy is a contract on the part of the compa- 
ny to defend all suits attacking the title 
brought 'against the insured, his heirs and de- 
visees, to the extent of the sum insured. 
These policies do not protect a subsequent 
purchaser or mortgagee without being trans- 
ferred by the issue of a new policy upon the 
surrender of the old one and payment of addi- 
tional charges and costs fixed by the company. 
These policies do not cover any risk by rea- 
son of liens, conveyances or other instru- 
ments of writing, not of record at the date of 
the policy, nor by the rights of persons in pos- 
session not shown of record. The policies are 
secured by the capital of the company. 

The method in use by these guaranty com- 
panies gives, no doubt, additional security to 
the title shown of record, but their policies 
contain many conditions and stipulations 
greatly limiting the value of the guaranty. 
This is necessary, as these companies, in effect- 
ing such guarantees, have not the aid of the 
statutes of limitations and rules of property 
contained in a registration of title act, which 
are so essential to the protection of the title. 

These guarantee of title companies do not 
ece»« y overcome to any great degree, any of the de- 
for a fecta or disadvantages hereinbefore shown to 

change of ^^'^^ ^^ ^^^ present system. 
present They do not materially reduce the 

expense of transferring or dealing 
System, with the title, nor the necessary time 
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involved therein. While they give the owner 

a guarantee which he lacked before, yet it is 

only against matters of record, and is limited 

to the face of the policy. They do nothing 

toward lessening the length of volume of public 

records and guaranteed titles must be still 

dealt with through the medium of abstracts 

prepared from these constantly increasing 

volumes in the recorder's oflSce. 
The guarantee of a private corporation cannot make a 

title conclusive or indefeasible. 

The issuance of such a policy can effect no 
adverse rights whatsoever. Neither does such 
a guaranty in any way rest or quiet a title. 
In short, the guaranty of title system, as used 
by these companies, although in one way giv- 
ing an additional security of title/nevertheless 
in all other respects is little or no improve- 
ment upon the old system. Such companies 
seem better suited for large cities and are not 
likely to soon be able to aid the land-owner in 
smaller towns or country districts. These and 
similar objections to guaranty of title com- 
panies have been found to exist in other places 
where such companies have been longer in 
existence. 

The very existence of those companies is a strong //- 
lustration of the necessity for a radical change in our 
method of dealing with titles to land. 

Compared with the defects found in our present sys- 
tem, the proposed method of transfer by registration of 
title, as demonstrated by its actual workings in other 
countries, shows the following advantages : 

1. Expense. The cost of the first regis- 
tration will not exceed, in any events the cost 



REPORT OF ILLINOIS COMMISSION. 127 

of a single transfer under the present system, 
and will in most cases be less. The cost of all 
subsequent transfers is greatly reduced. The 

ENTIRE COST OF AN ORDINARY TRANSFER OF 
A PIECE OF REGISTERED LAND UPON A SALE 

OR MORTGAGE, WILL BE $3. These charges, 
being fixed, are ascertainable in advance, so 
both buyer and seller know beforehand the ex- 
pense of carrying out any sale or transfer. An 
ordinary transfer or mortgage of registered 
land is a transaction so simple in its nature 
that the real estate broker, or even the parties 
themselves, if of ordinary business intelligence, 
may easily carry it into eflFect without the aid 
of a lawyer. 

2. Quickness. Registered land may be 
sold or mortgaged and the money safely paid 
over within an hour or two after the making of 
the contract. The ownership of the property 
and whether encumbered or not, is shown by 
the register at a glance. The certificate of ti- 
tle held by the owner shows the title at its 
date, and a certificate of search obtainable in a 
few minutes from the register, will show all 
subsequent liens. If none appear, the money 
is paid over, the certificate of title accompa- 
nied by the deed or mortgage is delivered to 
the registrar, the proper entry made upon the 
register, and the transfer is complete. 

3. Security. The insecurity of the pres- 
ent system is largely due to the fact that since 
upon each transfer the title must be searched 
back to the government, there can be no rest 
in such searches, and error in their making is 
possible. 
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By the Torrens System the title is rested or quieted by 
law at each transfer, hence upon a proposed transfer no 
search bach of the preceding transfer is necessary. 

This curtailing of the search greatly re- 
duces risk of error, and all rights of the buyer 
to recover damages from the seller for any 
imperfection in the title, if warranted, are 
fully preserved. If any purchaser, through 
caution, desires to satisfy himself as to the 
correctness of any first registration, he is per- 
mitted to examine, or have his counsel exam- 
ine, the abstracts and all other evidences of ti- 
tle upon which the registration was effected. 
All subsequent transfers or dealings with the 
registered title are matters of public record, 
and are also open to examination of the purch- 
aser if he so desire. While such examinations 
may perhaps be made with more or less fre- 
quency during the first five years after regisr 
tration, yet, as the act of the registrar is 
final, they will be more and more infrequent un- 
til they cease altogether. 

Under the present system, security is dependent upon 
the examination made by the buyer. Under the proposed 
system all such security is retained; and, in addition, 
the buyer has the benefit of (1) the official examination, 
made by the registrar before the title is registered, which 
can be attached only within the limitation period; and 
(2) the conclusiveness given by the law to the act of the 
registrar in registering all subsequent transfers or deal- 
ings. 

4. Shortening of the records. Under 

the present system all deeds and mortgages 
are copied at length in the books of the recor- 
der and the originals returned to the owners* 
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There is no copying of any deed or mortgage of a reg- 
istered title, as the original instruments are retained by 
the registrar. 

5. A SAFE METHOD OF MUCH MORE 
QUICKLY TRANSFERRING TITLE AT A SMALLER 
COST INCREASES THE SALEABLE VALUE OF 
PROPERTY. 

The accompanying bill is drawn upon the 
theory that the register book, composed as it 
is ol the certificates of title issued by the 
registrar, shall be an authoritative list of 
the persons entitled to sell, mortgage or deal 
as owners with the registered land situated 
within the county. It is a public record kept 
by an official under ample bond to ensure 
its accuracy; and if its authoritativeness be 
sanctioned by law, no reason is perceived why 
all cannot safely rely upon such accuracy. It 
has been most amply demonstrated in other 
countries that such a list can be both author- 
itative and accurate. 

The bill herewith submitted is much 
shorter than any of the registration acts 
in use in other countries. Many details, 
not essential in adapting the principles of 
those acts to the conditions in this State, 
have been left out. The commission have 
endeavored to eliminate everything not nec- 
essary in effecting the desired change from 
the present system of recording deeds which 
perpetuates all defects in transfers, to that of 
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registration of titles in which all questions 
that may affect the title of the purchaser are 
conclusively settled at the time of transfer. 

Chicago, Dec. 10, 1892. 

Harvey B. Hurd, 
Theodore Sheldon, 
Willis G. Jackson, 
George W. Prince 
Frank H. Jones, 

Commission. 
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PART YIII 



A BILL FOR AN ACT CONCERNING 

LAND TITLES. 



[Note by the Editor. The following Bill is the first effort 
to adjust the Torrens System to the constitution and laws of this 
country; and will, no doubt, — on account of its clearness ar.d 
brevity, and the evident skill with which it is drawn, — serve as a 
model for other States. 

It is possible, that while the proposed "Bill for an Act" may 
be improved by experience, the principles upon which it proceeds, 
are the true principles of dealings in real property.] 



SUITED TO THE CONSTITUTION OF THE STATE OF 
ILLINOIS AND THE CONSTITUTION OF THE 

UNITED STATES. 



RECORDERS EX-OFFICIO REGISTRARS. 

Section 1. Recorders and exofficio record- 
ers of deeds in the several counties in this 
State shall be registrars of titles in their re- 
spective counties. Their deputies shall be 
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deputy registrars. All laws relative to re- 
corders and their deputies, including their 
compensation, clerk hire and expenses, shall 
extend to registrars and their deputies so far 
as the same may be applicable. 

Sec. 2. Every recorder and ex-officio recor- 
der shall, before entering upon his duties as 
registrar, give a bond, with sufficient security, 
to be approved by the judge of the county 
court, payable to the People of the State of 
Illinois, in the penal sum of $20,000 (except 
that in counties having a population of more 
than 100,000 inhabitants, the penalty of the 
bond shall be $100,000), conditioned for the 
faithful discharge of his duties, and to deliver 
up all papers, books, records and other prop- 
erty belonging to the county or appertaining 
to his office as registrar of titles, whole, safe 
and undefaced, when lawfully required so to 
do; which bond shall be filed in the office of 
the Secretary of State and a copy thereof en- 
tered upon the records of the county court. 

Sec. 3. Deputies may perform any and all 
duties of the registrar in the name of the reg- 
istrar, and the acts of such deputies shall 
be held to be the acts of the registrar, 
aiid in case of the death of the reg- 
istrar or his removal from office, the chief 
deputy shall thereupon become the acting reg- 
istrar until such vacancy shall be filled accord- 
ing to law, and he shall file a like bond and be 
vested with the same powers and subject to 
the same responsibilities and entitled to the 
same compensation as in the case of the regis- 
trar. 
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Sex:. 4. No registrar or deputy registrar 
shall practice as attorney or counselor-at-law, 
nor be in partnership, while in office, with any 
attorney or counselor-at-law so practicing. 

Sec. 5. The registrar may appoint, in his 
county, two or more competent attorneys, to 
be examiners of titles and legal advisers of the 
registrar. Their compensation shall be fixed 
in the same manner as that of deputy regis- 
trars. 

Sec. 6. The registrar shall be liable for 
any neglect or omission of the duties of his 
office, when occasioned by a deputy or exam- 
iner of titles, in the same manner as for his 
own personal neglect or omission. 

BRINGING LAND UNDER THE ACT. 

Sec. 7. The owner of any estate or inter- 
est in land, whether legal or equitable, may 
apply to the registrar of the county in which 
the land is situated to have his title regis- 
tered. He may apply in person or by an attor- 
ney in fact authorized so to do. A corpora- 
tion may apply by its authorized agent; an in- 
fant by his natural or legal guardian. The 
person in whose behalf the application is made 
shall be named as applicant. 

Sec. 8. No mortgage, lien, charge or lesser 
estate than a fee simple shall be registered un- 
less the fee simple to the same land is first 
registered. 

Sec. 9. It shall not be an objection to 
bringing land under this act, that the estate 
or interest of the applicant is subject to any 
outstanding lesser estate, mortgage, lien or 



134 TORRENS SYSTEM. 

charge, but every such lesser estate, mortgage, 
lien or charge shall be noted upon the certifi- 
cate of title and the duplicate thereof, and the 
title or interest certified shall be subject only 
to such estates, mortgages, liens and charges 
as are so noted, except as herein provided. 

Sec. 10. No title derived through sale for 
any tax or assessment shall be entitled to be 
first registered, unless it shall be made to ap- 
pear to the registrar that the applicant or 
those through whom he claims title have been 
in actual and undisputed possession of the 
land under such title at least ten years, and 
shall have paid all taxes and assessments le- 
gally levied thereon for seven successive years 
of that time. 

Sec. 11. The application shall be in writ- 
ing, signed and sworn to by the applicant or 
the person acting in his behalf. It shall set 
forth substantially: 

a. The name and place of residence of the 
applicant^ and if the application is by one act- 
ing in behalf of another, the name and place 
of residence and capacity of the person so act- 
ing. 

b. Whether the applicant (except in case 
of a corporation), is married or not, and, if 
married, the name and residence of the hus- 
band or wife. 

c. The description of the land. Only con- 
tiguous pieces of land shall be included in one 
application. 

a. The applicant's estate or interest in the 
same, and whether the same is subject to an 
estate of homestead. 
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e. Whether the land is occupied or unoccu- 
pied, and, if occupied, the name and pOvSt-office 
address of each occupant, and what estate or 
interest he has or claims in the land. 

/! Whether the land is subject to any lien 
or incumbrance, and, if any, give the name and 
post-office address of each holder thereof and 
the nature and amount of the same, and, if 
recorded, the book and page of the record. 

g. Whether any other person has any estate 
or claims any interest in the land, in law or 
equity, in possession, remainder, reversion or 
expectancy, and if any, set forth the name and 
post-office address of every such person and 
the nature of his estate or claim. 

h. The names and post-office addresses of 
all the owners of the adjoining lands, so far as 
he is able, upon diligent inquiry, to ascertain 
the same. 

i. If the applicant is a male, that he is of 
the full age of twenty-one years; if a female, 
that she is of the full age of eighteen years. 
If the application is on behalf of a minor, the 
age of such minor shall be stated. If the ap- 
plication is by a husband or wife, the other 
shall by indorsement thereon signify his or her 
assent to the registration as prayed. 

Sec. 12. Any number of contiguous pieces 
of land in the same county, and owned by the 
same person, and in the same right, may be 
included in one application. 

Sec. 13. The application may be amended 
only by supplemental statement in writing, 
signed and sworn to as in the case of the 
original. 
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Sec, 14, upon such application being filed 
with the registrar, he shall cause examination 
to be made into the applicant's title to the 
land and as to the truth of the matters set 
forth in the application, and if any defects are 
found in the title which he thinks may be 
removed, he shall notify the applicant of the 
same and give him a reasonable time to remove 
such defects before finally passing upon his 
application. 

Sec. 15. If it shall be made to appear to 
the registrar that the facts stated in the 
application are true, and that the applicant is 
the owner of the land, or interested therein as 
set forth in the application, he shall issue a 
certificate of title, and proceed to bring the 
land under the operation of this act as herein- 
after provided. Otherwise he shall dismiss the 
application and return the papers to the 
applicant. 

Sec. 16. Any applicant may, upon payment 
of all fees due, withdraw his application for 
registration at any time prior to the issuing 
of a certificate of title, and the registrar shall 
in such case, upon request in writing signed by 
such applicant, return to him all abstracts of 
title, deeds and other instruments deposited by 
him for the purpose of supporting his ap- 
plication. 

Sec. 17. No certificate of title shall be 
issued in any case until the written opinion of 
at least two examiners shall be filed with the 
registrar to the effect that the applicant has a 
good title to the estate or interest in the land 
as stated in the application; and if the same is 



A BILL FOR AN ACT. 137 

subject to any lesser estate, mortgage, lien, or 
charge, particularly specif ying the same. The 
estate of homestead shall be included in the 
term lesser estate. 

Sec. 18. In case the applicant shall die be- 
tween the application and the completion of 
the registration^ the same shall be completed 
in the name of the applicant, and the title to 
the land shall devolve in like manner as if the 
registration had been completed prior to the 
death of such applicant. 

Sec. 19. The registrar shall as often as 
once in each week make out and publish in a 
newspaper published in his county a list of all 
first registrations effected during the preced- 
ing week. The notice must contain a short 
description of the land, the name of registered 
owner and date of registration. Letters and 
figures may be used. As fast as such lists are 
published the registrar shall post a copy of 
the same in his office, and keep the same so 
posted for the space of six months. He shall 
also immediately upon the registration of any 
land make an entry thereof upon the tract 
index, with a reference to the book and folium 
of the register where the same is registered. 

CERTIFICATES OF TITLE. 

Sec. 20. Every first and subsequent certifi- 
cate of title shall be in duplicate, and numbered 
consecutively, and bear date the day and year 
of its issue, and be under the hand and official 
seal of the registrar, one copy of which shall 
be retained by the registrar and be known as 
the original, and the other, to be known as the 
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duplicate, shall be delivered to the owner. It 
shall state whether the owner, except in the 
case of a corporation, is married or not 
married, and if married the name of the hus- 
band or wife. If the owner is a minor it shall 
state his ajje, if under any other disability the 
nature of the disability. The registrar shall 
note at the end of the certificate, original and 
duplicate, in such manner as to show and 
preserve their priorities, the particulars of all 
estates, mortgages, incumbrances and charges, 
to which the owner's title is subject. 

Sec. 21. The certificate of title may, sub- 
ject to vsuch changes as the case may require, 
be substantially in the following form: 



State of Illinois, 
County 



,1 



of (residence, and if a minor 

give his a^r, if under other disability, state the nature of the disability) 
married to {natne of husband or wife or if not married say not 
married) is the owner of an estate in fee simple (or as the case may 
be) in the following land (here describe the premises) subject to 
the estates, easements, incumbrances and charges hereunder noted. 
{In case of trusty condition or limitation, say "in trust" or "upon condi- 
tion" or "with limitation" as the case may be.) 
Witness my hand and official seal this (date.) 



[seal] Registrar. 

Sec. 22. In all cases where two or more per- 
sons are entitled as tenants in common, to an 
estate in registered land, such persons may re- 
ceive one certificate for the entirety, or each 
may receive a separate certificate for his undi- 
vided share. 

Sec. 23. Upon the application of any regis- 
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tered owner of land held under separate 
certificates of title, or under one certificate, 
and delivering up of such certificate or certifi- 
cates of title, the registrar may issue to such 
owner a single certificate of title for the whole 
of such land, or several certificates, each 
containing a portion of such land in accordance 
with such application ,; and as far as the same 
may be done consistently with any regulations 
at the time being in force, respecting the 
parcels of land that may be included in one 
certificate of title, and upon issuing any such 
certificate of title, said registrar shall endorse 
on the last previous certificate of title of such 
land so delivered up, a memorial setting forth 
the occasion of such cancellation, and referring 
to the volume and folium of the new certificate 
or certificates of title so issued. 

Sec. 24. In the event of a duplicate certifi- 
cate of title being lost, mislaid or destroyed, 
the owner, together with other persons, if any, 
having knowledge of the circumstances, may 
make afiidavit before the registrar, or before 
any ofiicer authorized to administer oaths, 
stating the facts of the case, the names and 
description of the registered owners, and the 
particulars of all mortgages, encumbrances or 
other matters affecting such land and the title 
thereto to the best of applicants knowledge 
and belief, and the registrar, if satisfied as to 
the truth of such affidavit, and Wi^ bona fides 
of the transaction, shall issue to the owner a 
certified copy of the original certificate with 
the memorials and notations appearing upon 
the register, and shall note upon the register 



\ 
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the fact, cause and date of such issue, and shall 
also mark upon such certified copy: "Owner's 
certified copy issued in place of lost", (fnis- 
layed or destroyed, as the case may be,) 
"certificate," and such certified copy shall 
stand in the place of and have like effect as the 
missing duplicate certificate. 

THE REGISTER BOOK. 

Sec. 25. The registrar shall keep a book, 
to be known as the "Register of Titles," 
wherein he shall enter all original certificates 
of title by binding them therein, in the order 
of their numbers, with appropriate blanks for 
the entry of memorials and notations allowed 
by this act. £ach certificate, with such blanks, 
shall constitute a separate folium of such book. 
All memorials and notations that may be 
entered upon the register under the terms of 
this act shall be entered upon the folium con- 
stituted by the last certificate of title of the 
land to which they relate. 

Sec. 26. Before the delivery of any dupli- 
cate of title, a receipt for it in the handwrit- 
ing of the owner may be required to be signed 
by him when practicable, so as to prevent, as 
far as may be, personation or forgery. Where 
such receipt is signed or acknowleged in the 
presence of the registrar or a deputy, it may 
be witnessed by such officer. If signed else- 
where, it may be acknowledged before any 
officer authorized to take acknowledgments of 
deeds. 

Sec. 27. In every case of first registration 
of land or an estate or interest therein, the 
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same shall be deemed to be registered under 
this, act, when the registrar shall have marked 
upon the certificate of title, in duplicate, the 
volume and folium of the register in which the 
original may be found. 

Skc. 28. Every transfer of registered land 
shall be deemed to be registered under this 
act, when the new certificate to the trans- 
ferree shall have been marked, as in the case 
of first registration; and all other dealings 
shall be considered as registered when the 
memorial or notation shall have been entered 
in the register upon the folium constituted by 
the existing certificate of title of the land. 
But, for the protection of the transferree or 
person claiming through any transfer or deal- 
ing, the registration shall relate back to the 
time of filing in the register's ofiice the deed, 
instrument or notice, pursuant to which the 
transfer memorial or notation is made. 

EFFECT OF REGISTRATION. 

Skc. 29. The registered owner of any estate 
or interest in land brought under this act, 
shall, except in case of fraud to which he is a 
party, or of the person through whom he 
claims without valuable consideration paid in 
good faith, hold the same subject only to such 
estates, mortgages, liens, charges and interests 
as may be noted in the last certificate of title 
in the registrar's office and free from all others 
except: 

1. Any subsisting lease or agreement for 
a lease for a period not exceeding five years 
where there is actual occupation of the land 



I 



142 TORRENS SYSTEM. 

under lease. The term lease shall include a 
verbal lettinjf. 

2. All pul)lic highways embraced in the 
description of the lands included in the certifi- 
cate Miall be deemed to be excluded from the 
certificate. 

3. Any subsistinj^ right of way or other 
easement, however created, upon, over or in 
respect of the land. 

4. Any tax or special assessment for which 
a sale of the land has not been had at the date 
of the certificate of title. 

5. Such right of action or counter-claim as 
is allowed by this act. 

6. The right of any person in possession 
of, and rightfully entitled to the land or any 
part thereof, adversely to the title of the 
registered owner at the time when the land 
is first brought under this act, and continuing 
until the issue of such last certificate of title. 

Skc. 30. After land has been registered 
no title thereto adverse or in derogation to 
the title of the registered owner shall be 
acquired by any length of possession. 

Skc. 31. Except in case of fraud, and ex- 
cept as herein otherwise provided, no person 
taking a transfer of registered land or any 
estate or interest therein, or of any^ charge 
upon the same from the registered owner shall 
be held to inquire into the circumstances under 
which or the consideration for which such 
owner or any previous registered owner was 
registered, or be affected with notice actual or 
constructive of any unregistered trust, lien, 
claim, demand or interest and the knowledge 
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that any unregistered trust, lien, claim, de- 
mand or interest is in existence shall not of 
itself be imputed as fraud. 

Sec. 32. In any suit for specific perfor- 
mance brought by a registered owner of any 
land under the provisions of this act, against 
a person who may have contracted to purchase 
such land, not having notice of any fraud or 
other circumstances which, according to the 
provisions of this act, would affect the right 
of the vendor, the certificate of title of such 
registered owner shall be held in every court 
to be conclusive evidence that such registered 
owner has a good and valid title to the land, 
and for the estate or interest therein mentioned 
or described. 

Sec. 33. In any action or proceeding 
brought for ejectment, partition or possession 
of land; the certificate of title of a registered 
owner shall be held in every court to be con- 
clusive evidence, except as herein otherwise 
provided, that such registered owner has a 
good and valid title to the land, and for the 
estate or interest therein mentioned or des- 
cribed; and that such registered owner is 
entitled to the possession of said land. 

Sec. 34. The register of any land and duly 
certified copies thereof shall, except as herein 
otherwise provided, be received in law and in 
equity as evidence of the facts therein stated, 
and as conclusive evidence that the person 
named therein as owner is entitled to the land 
for the estate or interests therein specified. 
The word ''heirs and assigns" shall not be 
necessary to create a fee simple estate of in- 
heritance. 
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Sec. 35. Whenever a memorial has been 
entered avS permitted by this act, the registrar 
shall carry the same forward upon all certifi- 
cates of title until the same is cancelled in 
some manner authorized by this act. 

Sec. 36. All dealings with land or any 
estate or interest therem, after the same has 
been brought under this act, and all liens, in- 
cumbrances and charges upon the same sub- 
sequent to the first registration thereof, shall 
be deemed to be subject to the terms of this 
act, and to such amendments and alterations 
as may hereafter be made. 

Sec. 37. No person (except as herein before 
provided in Sec. 29) shall commence any action 
at law or in equity for the recovery of land, or 
assert any interest, right in or lien or demand 
upon the same or make entry thereon adversely 
to the title or interest certified in the first 
certificate bringing the land under the opera- 
tion of this act, unless within five years after 
the first registration. It shall not be an excep- 
tion to this rule that the person entitled to 
bring the action or make the entry is an infant, 
lunatic or is under any disability, but action 
may be brought by such person by his next 
friend or guardian. It shall be the duty of 
the guardian, if there is any, to bring action in 
the name of his ward, whenever it is necessary 
to preserve or enforce the ward's rights in 
registered land. 

Sec. 38. Any person having any interest, 
right, title, lien or demand, whether vested, 
contingent or inchoate, in, to or upon register- 
ed land, which existed at the time the land is 
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first registered, and upon or for which no cause 
of action shall have accrued at the date of the 
registration of the land, may, prior to the 
expiration of said five years after such regis- 
tration, file in the registrar's office a notice, 
under oath, setting forth his interest, right, 
title, lien or demand, and how and under whom 
derived, and the character and nature thereof, 
and if such counter-claim is so filed an action 
may be brought to assert or recover or enforce 
the same at any time within one year after the 
right of action shall have accrued thereon, or 
at any time within the period of five years 
after said first registration and not afterwards. 
It shall be the duty of a life tenant or trustee 
to file such counter-claim on behalf of any re- 
mainderman or reversioner, whether the re- 
mainder or reversion be at the time vested or 
contingent, and of a guardian to file such 
v^ounter-claim on behalf of his ward. 

TRANSFER. 

Sec. 39. A registered owner of land desir- 
ing to transfer his whole estate or intere&t 
therein, or some distinct part or parcel thereof, 
or some undivided interest therein, or to grant 
out of his estate an estate for life or for a 
term of not less than ten years, may execute 
to the intended transferee a deed or instrument 
of conveyance in any form authorized by law 
for that purpose. And upon filing such deed 
or other instrument in the registrar's office 
and surrendering to the registrar the duplicate 
certificate of title, and upon its being made to 
appear to the registrar that the transferer 
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has the title or interest proposed to be trans- 
ferred and is entitled to make the conveyance, 
and that the transferee has the right to have 
such estate or interest transferred to him, he 
shall issue in duplicate and register as herein- 
l)efore provided a new certificate certifying 
the title to the estate or interest in the land 
desired to \ye conveyed to be in the transferee, 
and shall note upon the original and duplicate 
certificate the date of the transfer, the name 
of the transferee and the volume and folium in 
which the new certificate is registered, and 
shall stamp across the original and surrendered 
duplicate the word "canceled," in whole or 
part, as the case may be. 

Sec. 40. When only a part of the land 
described in a certificate is transferred, or 
some estate or interest in the land is to remain 
in the transferrer, a new certificate shall be 
issued to him for the part, estate or interest 
remaining in him. 

FILING OF INSTRUMENTS. 

Sec. 41. The registrar shall mark as filed 
every deed, mortgage, lease and other instru- 
ment which may be filed in his office in the or- 
der of its receipt, and shall note thereon at the 
date of filing the minute, hour, day and year 
it is received. When the date of filing any in- 
strument is required to be entered upon the 
register it shall be the same as that endorsed 
upo^ such instrument. 

Sec. 42. All instruments, notices and pa- 
pers required or permitted by this act to be 
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filed in the office of the registrar shall be re- 
tained and kept in such office. 

Skc. 43. Like forms of deeds, mortgages, 
leases or other instruments as are now or may 
hereafter be sufficient in law for the purpose 
intended, may be used in dealing with regis- 
tered land and any estate or interest therein. 

Skc. 44. On all instruments presented to 
the registrar for registration, shall be en- 
dorsed the name and address of the person so 
presenting the same, and all notices by the 
registrar or other person, relating to the land 
therein described may be served on such per- 
son at such address. The address may be 
changed from time to time by such person 
filing with the registrar a written notice of 
such change. 

Sec. 45. A deed, mortgage, lease or other 
instrument purporting to convey, transfer, 
mortgage, lease, charge or otherwise deal with 
registered land, or any estate or interest 
therein, or charge upon the same, other than a 
will or a lease not exceeding five years where 
the land is in actual possession of the lessee or 
his assigns, shall take effect only by way of 
contract between the parties thereto, and as 
authority to the registrar to register the trans- 
fer, mortgage, lease, charge or other dealing 
upon compliance with the terms of this act. 
On the completion of such registration, the 
land, estate, interest or charge shall become 
transferred, mortgaged, leased, charged or 
dealt with according to the purport and terms 
of the deed, mortgage, lease or other instru- 
ment. 
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Skc. 46. No transfer of title to land, or any 
estate or interest therein, or mortgage, shall 
Ih* registered until it shall be made to appear 
to the registrar that the land has not been sold 
for any tax or assessment upon which a deed 
has been given, and the title is outstanding or 
upon which a deed may thereafter be given, 
and that the dower, right of dower and estate 
of homestead, if any, have been released or ex- 
tinguished, or that the transfer or mortgage 
is intended to be subject thereto^ in which case 
it shall be so stated in the certificate of title. 

Sec. 47. Every certificate of title to land 
shall state whether the transferee (except 
when the latter is a corporation) is married or 
not married, and if married the name of the 
husband or wife. The transferee shall furn- 
ivsh the registrar the necessary information be- 
fore he shall be entitled to have the land trans- 
ferred to him on the* register. 

MORTGAGES, LEASES AND OTHER CHARGES. 

Sec. 48. Every mortgage, lease for a term 
not exceeding ten years, contract to sell, and 
other instrument intended to create a lien, in- 
cumbrance or charge upon registered land or 
any interest therein shall be deemed to be a 
charge thereon, and may be registered as here- 
inafter provided. 

Sec. 49. On the filing of the instrument in- 
tended to create the charge in the registrar's 
office, and the production of the duplicate cer- 
tificate of title, and it appearing to the regis- 
trar that the person intending to create the 
charge has the title and right to create such 
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charge, and that the person in whose favor the 
same is sought to be created is entitled by the 
terms of this act to have the same registered, 
he shall enter upon the proper folium of the 
register, and also upon the duplicate certifi- 
cate a memorial of the purport thereof, and 
the date of filing the instrument with a refer- 
ence thereto by its file number, which memorial 
shall be signed by the registrar. The registrar 
shall also note upon the instrument on file the 
volume and folium of the register where the 
memorial is entered. 

Sec. 50. A trust deed in the nature of a 
mortgage shall be deemed to be a mortgage, 
and be subject to the same rules as a mortgage. 

Sec. 51. When any mortgage, lease, or 
other instrument creating or dealing with a 
charge upon registered land or any estate or 
interest therein is in duplicate, triplicate or 
more parts, only one of the parts need be filed 
and kept in the registrar's ofl&ce, but the regis- 
trar shall note upon the register whether the 
same is in duplicate, triplicate, or 9,s the case 
may be, and shall also mark upon the others 
^'mortgagee's duplicate," **lessor's duplicate," 
**lessee's duplicate," or as the case maybe, and 
note upon the same the date of filing and the 
volume and folium of the register where the 
memorial is entered^ and deliver them to the 
parties entitled thereto. 

Sec. 52. When an instrument is not ex- 
ecuted in a sufficient number of parts for the 
convenience of the parties, the registrar may 
make and deliver to each of the parties enti- 
tled thereto certified copies of the instrument 
filed in his office with the endorsements there- 
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on, markinj^r the same '^mortgagee's certified 
copy/* "lessor's certified copy," or as the case 
may l)e, and shall note upon the register the 
fact of issuing such copies. Such certified 
copies shall have the same force and eflFect 
and Ik* treated as duplicates. 

Skc. 53. The holder of any charge upon 
registered land, desiring to transfer the same 
or any part thereof, may execute an assign- 
ment of the whole, or any part thereof, and 
ui)on such assignment being filed in the ofiBce 
of the registrar and the production of the du- 
plicate or certified copy of the instrument' cre- 
ating the charge held by the assignor, the reg- 
istrar shall enter in the register, opposite the 
charge, a memorial of such transfer, with a 
reference to the assignment by its file number; 
he shall also note upon the instrument on file 
in his office intended to be transferred, and up- 
on the dui)licate or certified copy thereof pro- 
duced, the volume and folium where the mem- 
orial is entered, with the date of the entry. 
The transferee shall be entitled to have a cer- 
tified copy of the instrument of transfer, with 
the endorsement thereon, and, in case of the 
transfer of the entire charge, the duplicate or 
certified copy of the instrument creating the 
charge. 

Sec. 54. A release, discharge or surrender 
of a charge, or any part thereof, or of any part 
of the land charged may be effected in the 
same way as above provided in the case of a 
transfer. In case only a part of the charge or 
of the land is intended to be released, dis- 
charged or surrendered, the entry shall be 



A BILL B'OR AN ACT. 151 

made accordingly, but when the whole is re- 
leased, discharged or surrendered at the same 
or several times, the registrar shall stamp 
across the instrument on file, and the memorial 
thereof, and the duplicate or certified copy 
produced, the word "canceled/' 

Sec. 55. All charges upon registered land, 
or any estate or interest in the same, may be 
enforced as now allowed by law, and all laws 
with reference to the foreclosure and release 
or satisfaction of mortgages shall apply to 
mortgages upon registered lands, or any estate 
or interest therein, except as herein other- 
wise provided, and except that until notice of 
the pendency of any suit to enforce or fore- 
close such charge is filed in the registrar's 
office, and a memorial thereof entered on the 
register, the pendency of such suit shall not 
be notice to the registrar, or any person deal- 
ing with the land, or any charge thereon. 

ATTORNEYS IN FACT 

Sec. 56. Before any person can convey, 
charge, or otherwise deal with any registered 
land, or any estate or interest therein, as attor- 
ney in fact for another, the deed or instru- 
ment empowering him so to act shall be filed 
with the registrar, and a memorial thereof en- 
tered upon the register in like manner as in the 
case of a charge. If the attorney shall so de- 
sire, the registrar shall deliver to him a certi- 
fied copy of the power of attorney, with the 
endorsements thereon. Revocation of a pow- 
er may be registered in like manner. 
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TRUSTS, CONDITIONS AND LIMITATIONS. 

Sec. 57. Whenever a deed or other instru- 
ment is filed in the registrar's oflBce for the 
purpose of effecting a transfer of or charge 
upon registered lands, or any estate or inter- 
est in the same, and it shall appear that the 
transfer or charge is to be upon any trust, 
condition or limitation expressed in such deed 
or instrument, unless it is otherwise directed 
in such deed or instrument, the registrar shall 
note in the certificate, and the duplicate there- 
of, or memorial, the words "in trust", or "upon 
condition", or "with limitations", as the case 
may be, and no transfer of or charge upon, or 
dealing with the land, estate or interest shall 
thereafter be registered, except upon the writ- 
ten opinion of two examiners that such trans- 
fer charge or dealing is in accordance with the 
true intent and meaning of the trust, condition 
or limitation. 

Sec. 58. If the registrar is satisfied that 
the proposed transfer, charge or other dealing 
is in accordance with the true intent and 
meaning of the trust, condition or limitation, 
he shall proceed to register the same, and such 
registration shall be conclusive evidence in fa- 
vor of the person taking such transfer, charge 
or other right, and those claiming under him, 
in good faith and for a valuable consideration, 
that such transfer, charge or other dealing is 
in accordance with the true intent and mean- 
ing of the trust, condition or limitation. 

TRANSMISSION. 

Sec. 59. Lands, and any estate or interest 
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therein, registered pursuant to this act, shall, 
upon the death of the owner, go to the person- 
al representatives of the deceased in like man- 
ner as personal estate, whether the owner dies 
testate or intestate, and shall be subject to the 
same rules of administration as if the same 
were' personalty, except as otherwise provided 
in this act, and except that the rule of division 
shall be the same as in the descent of real 
property. 

Sec. 60. Before the personal representa- 
tive of a deceased owner of registered land or 
any estate, or interest therein, shall deal with 
the same, he shall file in the registrar's office 
a certified copy of his letters of administra- 
tion, or if there is a will, a certified copy of 
the same and of the letters testamentary, or of 
administration, with the will annexed as the 
case may be, and shall produce the duplicate 
certificate of title, and thereupon the registrar 
shall enter upon the register and the duplicate 
certificate a memorial thereof, with a refer- 
ence to the letters, or will and letters, by their 
file number, and the date of filing the same. 

Sec. 61. Except in the case of a will devis- 
ing the lands to an executor to his own use, or 
upon some trust, or giving to the executor 
power to sell, no sale or transfer of registered 
land shall be made by the executor o^ by an 
administrator in the course of administration, 
for the payment of debts or otherwise, except 
in pursuance of an order of a competent court 
obtained as provided by law. 

62. But a memorial of the will and letters 
testamentary or of letters of administration 
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tH*injj first entered upon the register, as herein 
provided, the executor or administrator may 
deal with mortgages, leases and other personal 
interests in or upon registered land, as if he 
were the registered owner thereof. 

Sec. 63. Where it appears by the will, a 
certified copy of which, with the letters testa- 
mentary, is filed, as provided in this act, that 
registered land is devised to the executor to 
his own use or upon some trust, the executor 
may have the land transferred to himself upon 
the register in like manner and subject to like 
terms and conditions and with like rights, as 
in the case of a transfer pursuant to deed filed 
in the registrar's ofl&ce. 

Sec. 64. When the will of a deceased 
owner of registered land or any estate, or 
interest therein, empowers the executor to sell, 
convey, incumber, charge or otherwise deal 
with the land, it shall not be necessary for such 
executor to be registered as the owner, but a 
certified copy of the will and letters testamen- 
tary being filed as provided in this act, such 
executor may sell, convey, incumber, charge or 
otherwise deal with the land pursuant to the 
power in like manner, as if he were the regis- 
tered owner, subject to the like conditions as 
to the trust, limitations and conditions ex- 
pressed in the will, as in case of trusts, limita- 
tions ahd conditions expressed in a deed. 

Sec. 65. Before making distribution of 
undevised registered land the executor or 
administrator shall file in the registrar's oflSce 
a certified copy of the proof of heirship, made 
in the probate or county court, as the case may 
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be, which shall be conclusive evidence in favor 
of all persons thereafter dealing with the land 
that the persons therein named as the only 
heirs-at-law of the deceased owner are such 
heirs. 

Sec. 66. The court of probate may, for the 
purpose of distribution of the estate, order 
registered land, or any estate, or interest 
therein, to be sold by the executor or adminis- 
trator, and upon the filing of a certified copy 
of the order of sale and order of confirmation 
of the sale, and the deeds, in pursuance of the 
same, in the registrar's office, a transfer of the 
land, estate or interest to the purchaser may 
be made upon the register, as, in the case of 
other sales, by deed. 

Sec. 67. Whenever, after the expiration of 
the time fixed for the adjustment of claims 
against the estate of the deceased, and after 
proof of heirship, it shall be made to appear 
to the court of probate that the estate will 
justifiy it, the court may direct the executor 
or. administrator to make over and transfer to 
the devisees or heirs, or some of them, in 
anticipation of the final distribution, a portion 
of the whole of the registered lands to. which 
they might be entitled on final distribution. 
And upon the filing of a certified copy of such 
order in the registrar's office, the executor or 
administrator may cause such transfer to be 
made upon the register in like manner as in 
case of a sale. The land so transferred shall 
be held free from all liens or claims against 
the estate. In the proceedings to procure such 
direction such notice shall be given as the 
court of probate may direct. 



I 
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Sec. 68. For the purpose of final distribu- 
tion the court of probate may determine the 
rijfht of all persons in registered lands, or any 
estate or interest therein of the deceased, 
declare and enforce the rights of devisees, 
heirs, persons entitled to dower and home- 
stead* and others, assign dower and home- 
stead, and make partition and distribution 
according to the rights of the parties. The 
court may give direction to the executor or 
administrator as to the transfer of registered 
land, and any estate or interest therein to the 
devisees or heirs and may direct the transfer 
to be to several devisees or heirs, or tenants 
in common, or otherwise, as shall appear to the 
court to be most convenient, consistently with 
the rights of the parties, or as the parties in- 
terested may agree. 

DEALINGS OF ASSIGNEES, RECEIVERS, 

MASTERS, ETC. 

Sec. 69. Before an assignee for the benefit 
of creditors, receiver, master in chancery, 
special commissioner, or other person appointed 
by court shall deal with or transfer registered 
land or any estate or interest therein, he shall 
file in the registrar's office a certified copy of 
an order of the court showing that such 
assignee, receiver, master in chancery, special 
commissioner, or other person, is authorized to 
deal with or transfer such land, estate or in: 
terest, and if it is in the power of such person 
he shall present to the register the duplicate 
certificate of title; and thereupon the registrar 
shall enter upon the register, and the duplicate 
certificate, if presented, a memorial thereof, 
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with a reference to such order by its file 
number. In the case of a deed of the land to 
the assignee or receiver, the same shall be filed 
in the registrar's ofl&ce as in other cases. 

Sec. 70. Such memorial having been 
entered, the assignee, receiver, master in 
chancery, special commissioner, or other per- 
son, may, subject to the direction of the court, 
deal with or transfer such land as if he were 
the registered owner. 

TAX SALES. 

Sec. 71. The holder of any certificate of 
sale of registered land or any estate, or inter- 
est there for any tax, assessment or imposition, 
shall within three months after date of sale, 
present the same to the registrar, who shall 
thereupon enter on the register of the land a 
memorial thereof, stating the day of sale and 
the date of presentation and shall also note 
upon the certificate of sale the date of presenta- 
tion and the book and page of the register 
where the memorial is entered. The holder of 
such certificate shall also within the same time, 
mail to each of the persons who appear by the 
register to have any interest in the land, a 
notice of the registration of such certificate. 
Unless such certificate is presented and regis- 
tered, and notice given as herein provided with- 
in the time above mentioned, the land shall be 
forever released from the effect of such s^le, 
and no deed shall be issued in pursuance of 
such certificate. When it shall appear by the 
affidavit of the holder of the certificate filed 
with the registrar that the place of residence 
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of any person interested in the land cannot 
upon dilijfent imjuiry be ascertained, the re- 
quirement of this section as to mailing notice 
shall not apply to such person. 

Skc. 72. A tax deed of registered land, or 
an estate or interest therein issued in pursu- 
ance of any sale for tax or assessment made 
after the taking eflFect of this act, shall have 
only the effect of an agreement for the trans- 
fer of the title upon the register, and may be 
filed in the registrar's office, and a transfer ef- 
fected as in case of other deeds of conveyance. 
But no certificate of title shall be issued there- 
on, unless the deed is so filed within sixty days 
of its date, nor unless it shall appear to 
the registrar that the time for redemp- 
tion allowed by law to any minor heirs, idiot 
or insane person interested in the land has ex- 
pired, whose places of residence can, upon dil- 
igent inquiry, be ascertained, and the person 
who appears by the collector's books to have 
paid the tax last paid before the sale on which 
the deed is issued, has had at least ten days' 
notice of the application for such certificate of 
title; and that the terms of this act have been 
complied with. The notice required may be 
given upon persons residing in the county by 
personal service, and upon persons living out 
of the county by mail. Any person interested 
in the land may show as cause why such cer- 
tificate of title shall not issue, any fact that 
might be shown on a bill in equity on his be- 
half to set aside such deed. 
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LIS PENDENS NOTICE. 

Sec. 73. No, suit, bill or proceeding at law 
or in equity for any purpose whatever aflfect- 
ing registered land or any estate or interest 
therein. or any charge upon the same, shall be 
deemed to be lis pendens of notice to any per- 
son dealing with the same, until a certificate 
of the pendency of such suit, bill or proceed- 
ing, under the hand and official seal of the 
clerk of the court in which it is pending, shall 
be filed with the registrar and a memorial 
thereof entered by him upon the register of 
the last certificate of the title to be affected. 
This section shall not apply to attachment 
proceedings when the officer making the levy 
shall file his certificate of levy as herein 
provided. 

Sec. 74. No judgment or decree or order 
of any court shall be a lien upon or affect 
registered land or any estate or interest there- 
in, until a certificate, under the hand and 
official seal of the clerk of the court in which 
the same is of record, stating the date and 
purport of the judgment, decree or order, or a 
certified copy of such judgment, decree or 
order, is filed in the office of the registrar and 
a memorial of the same is entered upon the 
register of the last certificate of the title to be 
affected. 

ATTACHMENT, EXECUTION, ETC., LIENS. 

Sec. 75, Whenever registered land is levied 
upon by virtue of any writ of attachment, 
execution or other process, it shall be the duty 
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of the officer making such levy to file with the 
registrar a certificate of the fact of such levy, 
a memorial of which shall be entered upon the 
register, and no lien shall arise by reason of 
such levy until the filing of such certificate and 
the entry in the register of such memorial any 
notice thereof actual or constructive, to the 
contrary notwithstanding. 

Sec. 76. The claim authorized by "an act 
to revise the law in relation to liens" may, in 
the case of registered land, be filed in the 
registrar's office instead of with the clerk of 
the circuit court; and being so filed, a memorial 
thereof shall be entered by the registrar, as in 
the case of other charges, and proceedings to 
enforce the lien may be had, as provided in 
said act. Until it is so filed and registered, no 
such lien shall be deemed to have been created. 

Sec. 77. Any person making any claim to 
or asserting any hen upon registered land not 
shown upon the register, or adverse to the 
title of the registered owner, and no other 
provision is herein made for asserting the same 
in the registrar's office, may make affidavit 
thereof setting forth his interest, right, title, 
lien or demand, and how and under whom 
derived and the character and nature thereof. 
The affidavit shall state his place of residence 
and also his place of business, if he has one, 
and designate a place at which all notices 
relating thereto may , be served. Upon the 
filing of such affidavit in the office of the regis- 
trar, the latter shall enter a memorial thereof, 
as in the case of a charge. 

Sec. 78. No statutory or other lien shall be 
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deemed to affect the title to registered land 
until after a memorial thereof is entered upon 
the register, as herein provided. 

Sec. 79. The certificate of the clerk of the 
court in which any suit, bill or proceeding 
shall have been pending, or any judgment or 
decree is of record, that such suit, bill or pro- 
ceeding has been dismissed or otherwise dis- 
posed of, or the judgment, decree or order has 
been satisfied, released, reversed or overruled, 
or of any sheriff or other ofl&cer that the levy 
of any execution, attachment or other process 
certified by him, has been released, discharged 
or otherwise disposed of, being filed in the 
registrar's ofl&ce and noted upon the register, 
shall be sufficient to authorize the registrar to 
cancel or otherwise treat the memorial of such 
suit, bill, proceeding judgment, decree or levy, 
according to the purport of such certificate. 

PROCEEDINGS IN CHANCERY. 

Sec. 80. Whenever any person interested 
in registered land or any estate or interest 
therein or charge upon the same, shall be 
entitled to have any certificate of title, memorial 
or other entry upon the register canceled, re- 
moved or modified, and the registrar or person 
whose duty it shall be to cancel, remove or 
modify the same or do any act towards the 
same, shall, upon request, fail or refuse so to 
do, or is absent from the county, or cannot be 
found, or for any reason such request cannot 
be made upon him, a court of chancery may, 
upon petition by the person interested, make 
such order as may be according to equity in 
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the premises and upon a certified copy of such 
order being filed in the registrar's ofl&ce, the 
registrar shall make such cancelation, memor- 
ial or modification as shall be decreed in such 
order. 

Sec. 81. Any person feelings himself ag- 
grieved by the action of the registrar or by 
his refusal to act in any matter pertaining to 
the first registration of land or any estate or 
interest therein, or any subsequent transfer of 
or charge upon the same, the filing or neglect 
or refusal to file any instrument, or to enter or 
cancel any memorial or notation, or to do any 
other thing required of him by this act, may 
file his bill or petition in equity in any court of 
competent jurisdiction, making the registrar 
and other persons, whose interest may be 
affected, parties defendant, and the court may 
proceed therein as in other cases in equity, and 
make such order or decree as shall be accord- 
ing to equity in the premises and the purport 
of this act. 

Sec. 82. The court may, in any case con- 
templated in sections 80 and 81, in addition to 
the costs, award such damages, including rea- 
sonable attorney's fees, as it shall deem Justin 
the premises. 

INDICES. 

Sec. 83. The registrar shall keep tract 
indices, in which shall be entered the lands 
registered in the numerical order of the town- 
ships, ranges, sections, and in cases of sub- 
divisions, the blocks and lots therein, and the 
name of the owners, with a reference to the 
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volume and folium of the register in which the 
lands are registered. 

Sec. 84. He shall also keep alphabetical 
indices, in which shall be entered in alpha- 
betical order the names of all registered 
owners and all other persons interested in or 
holding charges upon registered land, a short 
description of the land and nature of the deal- 
ing, with a reference to the volume and folium 
of the register in which the land is registered. 

PENALTIES. 

Sec. 85. Whoever fraudulently procures, 
assists in fraudulently procuring, or is privy 
to the fraudulent procurement of any certifi- 
cate of title or other instrument, or of any 
entry in the register or other book kept in the 
registrar's office, or of any erasure or altera- 
tion in any entry in any said book, or in any 
instrument authorized by this act, or know- 
ingly defrauds or is privy to defrauding any 
person by means of a false or fraudulent in- 
strument, certificate, statement or affidavit, 
affecting registered land, shall be guilty of a 
misdemeanor and fined not exceeding five 
thousand dollars, and imprisoned not exceed- 
ing five years, or either, or both, in the discre- 
tion of the court. 

Sec. 86. (1.) Whoever forges, or procures 
to be forged, or assists in forging the seal of 
the registrar, or the name, signature, or hand- 
writing of any officer of the registry office, in 
cases where such officer is expressly or im- 
pliedly authorized to affix his signature; or (2.) 
Fraudulently stamps, or procures to be stamp- 
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ed, or assists in stamping any document with 
any forged seal of said registrar, or (3.) 
Forces, or procures to be forged, or assists in 
forging the name, signature, or handwriting 
of any person whomsoever to any instrument 
which IS expressly or impliedly authorized to 
be signed by such person; or (4.) Uses any 
document upon which any impression, or part 
of the impression, of any seal of said registrar 
has been forged, knowing the same to have 
been forged, or any document the signature to 
which has been forged, knowing the same to 
have been forged, or swears falsely concerning 
any matter or procedure made and done in 
pursuance of this act, shall be imprisoned in 
the penitentiary not exceeding ten years, or 
fined not exceeding one thousand dollars, or 
both fined and imprisoned, in the discretion of 
the court. 

Sec. 87. No proceeding or conviction for 
any act hereby declared to be a misdemeanor 
or a felony shall affect any remedy which any 
person aggrieved or injured by such act may 
be entitled to at law or in equity against the 
person who has committed such act or against 
his estate. 

FEES. 

Sec. 88. The fees of the registrar shall be 
as follows: 

On the filing of any application for first 
registration the applicant shall advance the 
sum of $15,. which shall be in full of all services 
of the registrar and examiners up to the 
granting of the certificate of title. When the 
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application includes titles derived from more 

than one source, an additional sum of $5 for 

each source shall be advanced. 

For granting certificate of title upon each 
application and registering the same. .$2 00 

For registering each transfer, including 
the filing of all instruments connected 
therewith, and the issue and registra- 
tion of the new certificate of title 3 00 

When the land transferred is held upon 
any trust condition or limitation an 
additional fee of 5 00 

For entry of each memorial on the regis- 
ter, including the filing of all instru- 
ments and papers connected therewith 
and endorsements upon duplicate 
certificates 3 00 

For filing copy of will with letters testa- 
mentary, or filing copy of letter of 
administration and entering memorial 
thereof 5 00 

For the cancellation of each memorial or 
charge 1 00 

For each certificate showing condition 
of the register 1 00 

For any certified copy of register or any 
instrument or writing on file in his 
office, the same fees now allowed by 
law to recorders of deeds for like 
services. 

Sec. 89. This act shall be construed liber- 
ally so far as may be necessary for the purpose ^ 

of effecting its general intent 



NOTABLE. 

The advance made through more general 
education — acting upon freedom of thought — 
led to reforms in civil government; and to 
larger culture and refinement; a refor- 
maticm came in social customs and morals; 
larger growth in population, and the daily 
necessities proceeding therefrom, developed 
invention and improvements in mechanic arts; 
but, in unnumbered things, modes and methods 
have been changed for the betterment of the 
people. 

Wow, the great increase and wide extension 
of commerce in all lines, speed of communica- 
tion, and attention to economics in trade, 
demand a speedy change — from the poor con- 
trivance of the musty past — in the mode and 
manner of all dealings in real estate. The 
Torrens System furnishes a well tried and 
successful substitute for the faults of the pre- 
sent system. 

The author of the Torrens System, when 
speaking of his method of transfer of title, re- 
fers to it in the following language: ''A 
method by which transfers and other dealings 
in real estate is conducted by the duplicate 
mode of conveyancing by registration of title." 



Should a certificate of title be lost by an 
owner, he can procure another. Upon proper 
showing, the Registrar, when applied to, will 
write ''cancelled'' across the duplicate in his 
xoffice, and issue a fresh certificate, of which he 
will return a duplicate as before. 



PART IX. 



THE TORRBNS "BILL FOR AN ACT," 
IN THE STATE OF ILLINOIS. 



REPLY TO AN OBJECTOR, WHO MADE A 
PUBLIC ASSAULT UPON THE BILL. 



BY HARVEY B. HURA 

Of the Chicago Bar. 



The fact that the land transfer bill pending 
in the Legislature has been recommended by a 
commission composed of four lawyers and one 
real estate dealer of considerable experience 
and has been favorably recommended for pass- 
age by the judiciary committees of both Houses 
of the Legislature, ought certainly to have 
suggested to Mr. Objector the propriety at 
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least of the examination of the many able 
papers discussing every question he has touch- 
ed in regard to the Australian system of 
registration of titles, and the ofl&cial reports of 
its operation in the several places where it has 
been in use, collected in the Chicago Law 
Institute Library, before making the whole- 
sale denunciations which he has done in his 
letter to Speaker Crafts. Had he done so he 
would have found his criticisms triumphantly 
answered both by argument and by experience, 
and that which he denounced as new and ex- 
perimental has not only stood the test of use 
under all the circumstances imagined by Mr. 
Objector, but has proved so satisfactory in 
every place where it has been adopted that it 
is making its way into the statutes of all 
civilized nations. 

Registrar's Duties Ministeriai^- * A 

prejudiced objection declares that the bill 
proposes to violate the Constitution by mak- 
ing a judge out of a recorder of deeds has 
been so often answered that well informed 
writers have long since ceased to urge it. 
The duties of the Registrar are purely minis- 
teriaL Let us look at his powers in the case 
of first registration, as this is the point at 
which the objection of unconstitutionality is 
principally directed. To enable one to get his 
land registered the owner makes a sworn 
application in which he sets out his title to 
the land with certain facts as to occupation, 
etc., and submits it with his evidence of title 
to the Registrar as he would do to the attorney 
of a purchaser in the case of a sale. The title 
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is examined by two oflScial examiners — at- 
torneys at law — and no certificate of title can 
be granted by the Registrar until these 
examiners shall have made to him a written 
report that '*the applicant has a good title to 
the estate or interest to the land as stated in 
the application, and if the same is subject to 
any lesser estate, mortgage, lien, or charge, 
particularly specifying the same." If the 
Registrar is satisfied that the facts set forth 
in the application are true, and that the appli- 
cant is the owner of the land, he issues a cer- 
tificate of title. In all this there is no assump- 
tion of the functions of a court. The findings 
of fact are conditions precedent to the issuing 
a certificate of title, just as the making of cer- 
tain facts appear to the clerk of a court is a 
condition of his making some entries in his 
records or issuing an attachment or capias or 
other writ. When the Registrar is convinced 
of the truth of the application he issues a 
certificate of title, but this certificate is in no 
sense a judgment. It binds no one. Its sole 
purpose, so far as third persons are concerned, 
IS to get upon the record the claim of title of 
the applicant upon which the limitations con- 
tained in Sees. 37 and 38 of the bill are to run. 
The placing of this certificate upon the record 
starts this limitation to running, and whatever 
efiFect it ever comes to have upon any adverse 
rights is by virtue of this limitation, and not 
as a judgment or finding of the Registrar. It 
is quite true tuat this limitation running upon 
a matter of record always accessible for pur- 
poses of proof will be much more certain and 
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eflficient than anj of the existent statutes of 
limitations, running as they do upon matters 
outside of the record, that never appear upon 
one's abstract, and which may or may not be 
capable of proof when the title is attacked. 

Specialists are Necessary. — ^The plea 

for specialists, which Objector is pleased to 
make, sounds very much as if he had espoused 
the cause of the abstract makers, but he ought 
to bear in mind that abstract-making, as con- 
ducted in this State, is quite a modern industry. 
It is by no means universal. It is safe to say 
that nowhere else has it fastened itself so 
firmly upon the real estate business as in 
Chicago, and this is one of the powerful in- 
terests that may always be counted upon to 
antagonize any reform that cuts in upon its 
profits. There is a great deal of money in 
it. Of course it willfigh t. But who are the 
*' specialists" the abstract companies furnish 
us? Who knows any one of the large num- 
ber of men employed by the four absttact 
establishments in Chicago? Who knows of 
their previous training for the business; 
whether they are lawyers well up in real 
estate law or mere copyists. Many of us 
know the principal officers and conductors of 
these establishments. Some of them are 
lawyers and some are not, but these are not 
the men who go to the records and take off the 
particulars that go into the abstracts, and who 
determine whether a particular deed in the 
chain of title is a trust deed, conveys a fee, or 
a particular estate is one of warranty or quit 
claim, whether it correctly describes the pro- 
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perty, is or is not regularly executed; in a word, 
pass upon the suflBciency and eflfect of deeds in 
ninety-nine cases out of a hundred. I do not 
say they are not competent, but who knows 
that they are so; or that they are so much 
more so than the attorneys at law who may be 
employed by the Registrar as examiners and 
whom we all can know, and for whose profi- 
ciency we can hold him pecuniarily responsible? 

Makes a Good Point. — The point made by 
Objector that transfers of real estate should 
be made under the supervision of experts is a 
good one, and it is one of the merits of the 
Australian system that it furnishes these 
experts and that it reduces the range of inquiry 
at each transfer to the smallest compass. It 
does not leave to haphazard what ought to be 
conclusively settled once for all. Who would 
not like to know that when he purchases and 
pays for a piece of real estate all questions 
that may affect his title have been conclusively 
settled; that his title is unassailable; that he 
can go on and make his home up^n it without 
the fear that some one may come along and 
take it away from him, and is it not good 
policy that it should be so? If any questions 
arise that cannot be readily passed upon by 
the examiners and Registrar, they may be 
referred to a court of competent jurisdiction 
whose directions must be followed. 

It is objected that the Registrar being 
elected by the people, he will not most likely 
select competent attorneys as his legal advisers. 
He will be a dolt if he does not. There is 
every inducement for him to do so, and there 
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are plenty of good men to be had — according 
to the common experience. The offices of Re- 
corder of Deeds and Circuit Clerks who are 
ex-officio Recorders in most counties have been 
as honestly and faithfully administered in this 
State as in any country in the world. If new 
responsibilities are added, raising the dignity 
of the office of Recorder, the people will see to 
it that better men, if need be, are elected to 
fill the office. As the office is, so will be the 
men chosen to fill it. 

Some One Must Decide. — ^Whatever sys- 
tem we have, there is no escape from the fact 
that some one must be called in to pass upon 
the title of the seller, his right to transfer the 
title he proposes to sell, and the sufficiency of 
the instrument of conveyance to effect the 
transfer. There is nothing left to us but to 
determine who shall do this, how it shall be 
done, and what is the legal effect of the con- 
clusions arrived at. Underlying this is the 
question of public policy, the basis of all wise 
public laWvS — the greatest good to the greatest 
number. Our system of land transfers as it 
stands to-day is not the result of the wise con- 
sideration of the sages of the law. It has 
come down to us loaded with the shackles of 
the feudal policy — a policy utterly at variance 
with our own, a policy that favored the cumu- 
lation of landed property in great families, and 
consequently discourages transfers. And thus 
it is that every transfer is surrounded with 
forms, ceremonies and mysteries that few 
ordinary laymen can understand, leaving to 
each transfer a possible string to pull back the 
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property out of the purchaser's hands after he 
has bought and paid for it and perhaps added 
valuable improvements. The policy of the 
Australian system is directly the opposite of 
this. It favors dealings in real estate with like 
safety as in stocks, government bonds, and 
other personal property. It does not believe 
in having a string for the seller or his heirs to 
pull back a piece of land which the purchaser 
has bought and paid for any more than it does 
a government bond. It sees nothing in the 
nature of land that should make it good policy 
to give a purchaser a less secure title to it 
than in the case of a promissory note or share 
of stock in a railroad company or government 
bonds. 

The 'difference which exists among us be- 
tween the transfer of real estate and that of 
personal property does not grow out of the 
difference in the nature of the two kinds of 
property, but out of the difference in policy 
applied to them; the one is intended to dis- 
courage frequent transfers and the other 
encourages them in behalf of trade. The 
one is a relic of the days of feudal landlordism 
and the other has kept pace with the spirit of 
progress. 

Will it Do for Illinois? **What will 

do for Australia will not answer for Chicago,*' 
says the objector. This is a stock objection. 
It was urged in England when Parliament in 
1875 adopted the Australian system or one 
still more liberal in the same direction. It 
. ought to have prevailed there if anywhere, but 
it did not. It was no doubt brought forward 



174 TORRENS SYSTEM. 

when in 1872, the system was adopted in 
Prussia, and it did duty in Ontario m 1884 
when the system was adopted there. One 
would think its ajfe and infirmity might entitle 
it to a rest. There were titles in Australia 
over sixty years old when the system was 
adopted there, and they were badly compli- 
cated, too, so says Mr. Brickdale, an eminent 
author on the subject and the law officer of 
the Rejfistry Office of England. There cer- 
tainly can be no reason on account of the age 
of our titles or the complications growing out 
of the diflferent estates that may be carved out 
of a fee or remainder or uses-that should make 
it any more difficult to use the Australian sys- 
tem in Illinois than in England or Prussia or 
even in Australia. 

The same objector says: **The worst part 
of the propositicm is that it proposes to estab- 
lish two systems of real estate alongside of 
each other." Not two systems of real estate, 
but two systems of transferring real estate. 
In other words, the one we have is open to 
such serious objections that it is proposed to 
introduce a better one; but inasmuch as it 
would be very inconvenient if not impracticable 
to make the change all at once, it is proposed 
here as in Australia, England, and other places 
to make the new system permissive and let it 
work its own way. If any one likes the old 
way better than the new he can continue to 
use it. If it becomes a matter of commenda- 
tion to a purchaser that the title is registered, 
as is the case in Australia and other places, no 
doubt its adoption will be rapid, otherwise it 
will not. 
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Statutes of Limitation. — The assertion 

that the proposed act will wipe out the present 
statutes of limitation as to lands bought under 
it has only a grain of truth in it. It does not 
deprive the registered owner or one in occupa- 
tion at the time of first registration of the 
benefit of these statutes. It simply prevents 
land stealing under them so far as registered 
lands are concerned. As to them the occupa- 
tion of the squatter will be much less enticing. 
As the law now stands one may go on to land 
to which he has not the shadow of right, pay 
no taxes, and if he can stay there twenty years 
he gets title against the rightful owner. The 
more wrongful his acts in gaining or keeping 
possession the more sure he is to acquire the 
title. The estate he thus gains is the highest 
known to the law — the fee. Under the pro- 
posed system this kind of robbery cannot be 
practiced. 

After stating that the bill cuts into many 
existing statutes the objector tries to frighten 
the Legislature with *'such a crop of litiga- 
tion as was never before planted" if the bill 
is passed. He fails to show on just what piece 
of ground he will reap his rich harvest. He 
is equally vague in his statement that the bill 
**repeals large portions of twenty-five chap- 
ters." Such wholesale statements are unbe- 
coming the discussion of so important a 
measure, especially as these dire consequences 
have not been known to follow the adoption of 
the same law in the many places mentioned. I 
would have expected no greater display of 
desperation, even on the part of his client, 
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the Abstract and Guaranty Company. So far 
as the argument goes he might as well have 
threatened thunderbolts from the man in the 
moon. 

Titles Not of Record.— No, the Commis- 

si(mers did not make the mistake .of supposing 
**that all good titles are shown of record." 

What they expect to bring about by the 
new system is that all '''good titles shall be 
shown of record" and that so clearly and con- 
cisely that any one can find out all about any 
one of them in less time than it takes to 
answer this one wrong assumption of Objector. 

// is one of the most serious faults of the 
present system that the record may show a 
perfectly clear title in one person, while the 
fact is the title is ^ actually in another. 
This is one of the many pitfalls into which the 
innocent purchaser may fall, notwithstanding 
his **expert" made abstract and his expert 
lawyer's opinion that the abstract shows a 
good title. 

When closely scanned Objector's whole 
letter is a plea for the continuation of the most 
perplexing faults of the present system, and 
that mainly because they raise too many ques- 
tions diflScult to deal with as theQlaw now 
stands. 

Proof of Heirship. — One of these is the 
proof of heirship. There is now no court for 
the proof of heirship for the purpose of affect- 
ing the title to lands, although there is as to 
personal property. The Probate Court may 
take this proof for the purpose of determining 
who is entitled to the personal estate of a 
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deceased owner, but not his real estate — 
another very unreasonable distinction between 
personal and real estate. Objector is greatly 
exercised because the bill proposes to give the 
Probate Court the same power as to real estate 
and to say who are entitled to the real estate, 
as it does who are entitled to the personalty. 
Who are the heirs of a deceased owner may be 
well known to ever so many persons at the 
time of his death, but as time goes on the 
evidence becomes less and less available. 
There is at present no way provided to estab- 
lish the facts or get them on to the record, so 
that at each transfer the purchaser must at 
his peril hunt up anew the evidence of who 
were the heirs of each deceased owner through 
whom the title has come. Is there any reason 
in the nature of the property or in any con- 
sideration why proof of heirship to a million 
of dollars' worth of personalty should be made 
before the Probate Court and that the same 
proof to a million of dollars worth of real 
estate should not? The objection that the 
bestowment of this power upon the Probate 
Court, which in most counties is the County 
Court, is unconstitutional is not worthy of 
reply. That court has already power to order 
the sale of real estate to pay debts in the 
course of administration and incidentally to 
determine rights of heirs in it. 
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BY THEODORE SHELDON, 

Of the Chicago Bar. 

There is nothing new nor novel about 

REGISTRATION OP TITLES. The commission 
have simply suggested to the land owners of 
Illinois that after careful consideration of all 
the systems now in use in the rest of the 
civilized world, the Torrens method seems the 
safest, simplest, most economical and the best. 
In furtherance of that opinion, a draft of a 
bill was prepared and reported to the Legis- 
lature. Suggestions and improvements were 
asked. 

Objection is made that the bill is un- 
constitutional in that it makes a judge out 
of a recorder of deeds. [But this is not so.] 
* * * By the terms of the bill, the first cer- 
tificate of title binds no one until the expira- 
tion of five years. During that period all 
persons whose rights may be adversely afiFected 
by the registration of the title may bring suit 
for the establishment of their claims. Such 
rights are lost because of failure to bring suit 
within the limitation period — ^not because the 
act of the registrar in issuing the certificate 
of title is the act of a judge. In a first regis- 
tration of the title, the registrar passes on 
nothing and decides nothing. His act is sim- 
ply putting upon a public record the claim of 
the registered owner, and when this claim is 
thus publicly made, the five years provided in 
the bill as a statute of limitations begins to 
run. The finality of the proceeding is only 
obtained at the end of the five years, and 
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depends wholly upon the theory that the regis- 
tered title has become good, not because the 
registrar and his counsel have found it so, but 
only for the reason that the time has expired 
during which suit may be brought to attack it. 
The rights of all persons who are in adverse 
possession when the first certificate is issued 
are in no manner afiFected by the proceeding in 
the registrar's office, nor are they bound by 
the period of limitation named in the bill, but 
may enforce all their rights at any time there- 
after so long as such possession is continued. 
There is no constitutional objection, in the 
judgment of the commission and many mem- 
bers of the bar were consulted upon the ques- 
tion, in compelling one not in possession and 
claiming adverse to the registered title to 
bring his suit within five ' years, or any other 
reasonable period. 

After the land is registered, everyone 
acquires his interest subject to the terms of 
the act, one of which is that in passing upon 
subsequent dealings, the Registrar is made an 
arbitrator whose decision is binding in the 
absence of fraud or appeal to a court. There 
is no constitutional objection to this. 

An objector is in error in stating there is no 
rehearing or appeal from the findings of the 
Registrar, or that the latter can **hear and 
determine cases without notifying the parties 
in interest and behind their backs.'* Section 
80, 81 and 82 provide for immediate resort to 
any court by any person and for any cause, and 
the instant stay of all action by the Registrar 
until the matter is judicially determined. 



180 TORRENS SYSTEM. 

Criticism was made that the bill proposes to 
establish two systems of real estate alongside 
of each other. This duality exists to-day 
wherever the Torrens System is in use, but is 
found to be entirely free from objection. The 
title guarantee companies are rapidly estab- 
lishing a new system alongside of our present 
method. There may yet be room for another. 
After practical trial of all three, let the 
land owners select and use the best. 

The bill does not attempt to repeal any of 
our present statutes of limitation. They will 
continue to be in force as to all land not 
voluntary brought under the new system. No 
one will lose the benefits of these statutes 
until he elects to get along without them. 

Objector fails to understand the bill when 
he states that the Registrar cannot inquire 
into **outside facts," such as estates or inter- 
ests not appearing of record under our present 
system. It is made the duty of the applicant 
for registration to show all these outside facts 
and satisfy the Registrar and his counsel that 
the showing is correct. When once regis- 
tered, there are no such outside facts, since 
all claiming any interest must file notice there- 
of with the Registrar, who enters such notice 
upon the certificate of title. Upon the certifi- 
cate of title kept by the Registrar will appear 
everything which one dealing with the land is 
bound to notice. One of the chief defects in 
our present system is permitting rights to be 
asserted based upon such outside facts, which 
being not of record nor ascertainable by a 
buyer, lurk perpetually in our titles and defeat 
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security. Objector could hardly have cited a 
more weighty reason in favor of the new 
system. 

Objector much over-estimates the likelihood 
of fraud being perpetrated as against a right- 
ful owner. All in possession are unaffected by 
the registration, and it is unlikely that those 
out of possession will fail to assert their 
rights within the five years allowed them. 
The penalties for fraudulent dealings under 
the bill are made very severe, and since noth- 
ing final is obtained within five years, there is 
but very little reason to fear that such a law 
can be used for fraudulent purposes. 

Objector clearly misapprehends the bill 
when he states: *'But if a party in whom the 
recorder establishes a title should sell to a 
stranger immediately or before the expiration 
of the five years, such a purchaser would take 
a conclusive title and there would be no re- 
dress." There is no finality in the registered 
title, as against one injuriously affected by the 
first registration, until the five years have 
elapsed. Each buyer during that period takes 
the titles subject to such attack. 

The period of limitation, it is said, should 
be extended in cases of infants and persons 
under disabilities. The length of time during 
which such adverse claims may be established 
is a question of public policy. In its deter- 
mination must enter largely the extent to 
which such claims are likely to arise. The 
bill requires the guardian and authorizes the 
next friend of such person to bring suit within 
the five years. The present law permits all 
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such rights to remain until the disability be 
removed. It must not be overlooked that 
under our present system a controversy con- 
cerninjf land between an infant and a claimant 
affects the parties alone. Under the proposed 
bill a controvensy with an infant claiming 
adverse to the registered title affects not only 
the registered holder, but the negotiability of 
the registered title for at least 21 years. The 
working of the Torrens System in all other 
countries is so perfect that there has been no 
case where the rights of an infant or person 
under disability acquired after'a title has been 
once registered, have been injuriously affected 
by dealings under the act. Upon consider- 
ations of this nature, the period of five years 
has been suggested by the commission as being 
a reasonable length of time in which to pro- 
tect such rights and bring about negotiability 
of the title as soon as possible. 

Section 67, it is said, provides that a creditor 
of a dead man's estate may lose his lien. 
Under our present law a decedent's real estate 
is subject to the lien of creditors for a period 
of two years, during which no transfer free 
from such lien can be made. The proposed 
question permits the probate court to examine 
into the financial condition of the decedent's 
estate, and if its assets and liabilities are such 
as to warrant, the court may order the regis- 
tered land to be distributed. The object of 
the section is to expedite the passage of a 
registered title through the probate court. 

The commission have thought that the 
passage of such a bill as the one proposed 
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would materially lessen instead of increasing 
litigation. The former has been the invari- 
able result in all countries where the system 
has been adopted, and I am at a loss to under- 
stand why the bill, if passed, will produce such 
a *'crop of litigation" as Objector foresees. The 
Torrens System has been tried in many coun- 
tries, old and new, and has been started with 
complicated as well as with simple titles. 
Assurance funds have been provided for in 
some of the acts, but successful attacks upon 
such funds are so rare as to now practically 
demonstrate that they are unnecessary. The 
idea of such a fund grew out of the fact that 
under the practice in other countries, the first 
certificate of title is conclusive, and their being 
no statute of limitations provided, all adverse 
rights were at once cut off. The proposed 
bill allows all such rights to still be asserted 
within five years against the land itself, and 
therefore no assurance fund is necessary. 

Objector is somewhat fanciful in his calcula- 
tion as to the number of years it will take a 
given number of lawyers to register all the 
titles in Chicago. Registration will probably 
take place slowly, much after the same manner 
in which our titles are now being absorbed 
into the guaranty companies. There will be 
no call for haste, and the titles will gradually 
be withdrawn from the present books of the 
recorder and take their place upon the regis- 
trar's book. The change is optional with 
each land owner. It will probably be first 
tried by the owners of the less valuable lots 
and every other land owner will have ample 
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opportunity to have the workings of the new 
system most amply demonstrated before he 
applies for the registration of his own title. 

Should the proposed bill become a law, of 
course no one will care to register his title 
until the constitutionality of the act has been 
passed upon by the Supreme Court, A test 
case can at once be brought before that court, 
and a decision obtained which will set the 
matter at rest. Such a ruling can be easily 
had at small cost, and no title need be regis- 
tered until the act has been pronounced free 
from objections of a constitutional nature. 

If the act be held unconstitutional, it can be 
remedied at the next session of the Legis- 
lature, and if it be held constitutional regis- 
tered land owners in Illinois, when the next 
Legislature meets, will be selling and mortga- 
ging their land without aid of abstract or 
lawyer, at a total cost of $3, and completing 
the entire transaction within an hour or two. 






PART X. 



SOME) STRICTURES UPON THE 

TORRENS SYSTEM MENTIONED 

AND ANSWERED. 

Objection to the Torrens System proceeds 
from two causes. First: ignorance of its 
merits; and Second: self interest. The lat- 
ter cause is found among a part of the Guar- 
antors of Titles incorporated companies, and 
a few lawyers and abstractors. Of the former 
cause, the number of objectors is larger, and 
such persons are prejudiced against every 
inovation; thev do not take a time to investi- 
gate new propositions or processes, and are 
apt to oppose all reforms. 

The following are given as specimens of 
prejudiced objections arising from self inter- 
est: "In a new country, as Australia and the 
British possessions in North America, where 
the system has been introduced, the work is 
very simple and inexpensive. And in Ger- 
many and other countries of Europe, where a 
similar system has been in vogue for many 
years, the sales and transfers of real estate 
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are few and far between. But, when you 
would take Chicago, where during the past 
forty years rapid changes of ownership have 
taken place, and where frequently occur settle- 
ments of estates, foreclosure, dower, etc., the 
proof of quieting of titles must be necessarily 
irksome and difficult. Especially would it be 
so here where even the filing of a contract of 
sale sometimes operates to cloud a title; and 
where so(m as the title to a valuable piece of 
real property is set for a hearing in a court of 
chancery, — imaginary and fraudulent claims of 
former owners, who have lost their equity of 
redemption, or who still claim that. right, your 
system \vould fail." 

It should be a sufficient anwer to these and 
similar objections to ask the question: Shall 
there never be a stop put to **numerous suits 
in Chancery*' to clear up the old land titles, 
and sweep away every cobweb of disputation? 
And shall not flimsy and fraudulent **clouds" — 
that hold no water — be forever barred, and 
success made impossible in such nefarious 
attempts to defraud? 

No fair or unprejudiced man will say nay; 
but must persistently demand that, if the 
Torrens System of title registration can cure 
these evils, that it should be tried. That 
system bars out, and makes such and similar 
fictions and frauds impracticable; but still 
more, it renders a good title safe and trebly 
satisfactory: because of its early indefeas- 
ability. 

But, the objector stops not, but claims the 
victory, when he boldly asserts that, "The 
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introduction of the Torrens System would im- 
pose onerous duties and endless details on the 
Examiners, the investigations of courts, judg- 
ments, decrees, liens, etc.; and that the settle- 
ment of real estate titles would furnish a rich 
harvest for lawyers versed in real estate 
titles." 

How unreasonable and purile such objec- 
tions appear when, as is well known, just such 
examinations are in daily progress under the 
present system, and that it continues to afford 
a rich, while perennial, harvest for lawyers. 
And the abstractors grow more and more 
lusty while feeding at the same over-filled 
crib. Yet further, they well know — for they 
are very intelligent — that it is now more ex- 
pensive to the owner of real property to have 
his title examined, verified and passed upon 
then it would be if the Torrens System were 
in force. Besides, there are numerous in- 
stances, when, after an exhaustive examina- 
tion and great expense, the owner finds that 
his title cannot be verified. The Torrens 
System rescues the good titles from the 
vexatious company of those that are bad; but, 
under the present system, the good title is sub- 
jected to all the suspicions of the bad. 

The advocates of the Torrens System freely 
admit, that in the case of a great city, Chi- 
cago for instance, with its two millions of 
title deeds of record, years of time would be 
required to examine and adapt them all to 
their proper positions under that system. 
But, what of the time compared with the 
valuable results attainable by its judicious- 
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expenditure! At present, saying nothing of 
the time and expense attending examinations, 
and the cost of repeated abstracts — every 
time that a piece of real property changes 
hands — the damage, caused by the delays of 
the present system repels the most willing 
buyers, while harrassmg the most patient 
sellers. 

Objectors to the Torrens System, while they 
admit the vexations and oft recurring expenses 
of time and money — every time a transfer of 
the title is proposed or a mortgage contem- 
plated — are slow to acknowledge the fact, that 
under that system a thorough examination 
would be required but once forever/ At a 
recent public discussion of the Torrens Sys- 
tem one speaker only appeared in opposition, 
but this gentlemen instead of educing argu- 
ments against it and in favor of the present 
system, attacked the latter, and severely 
arraigned it for its faults. 

The speaker was one intimately afl&liated 
with the business interests of the Guaranty 
of Titles companies — whose interests the 
Torrens System neither opposes nor advocates 
— he came to show cause why that system 
should be rejected, and not be adopted into the 
statutes of the State of Illinois, or of any 
other State* He averred, that there could be 
but one general reason why it should not or 
could not be adopted, namely: 

1st. That it would not work successfully ; or 

2d. That it could not be successfully begun. 

The speaker did not make his attack upon 
the first count, that the Torrens System would 
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not work, because he knew that the system 
had been successfully working for thirty-five 
years, but based his attack on the second 
count — claiming that "it could not be honestly 
and justly begun." 

But why it could not be so begun, he failed 
to state; just here, he found himself in a hope- 
less dilemma in recognizing that the Torrens 
System could be attacked only at its root. 
And again, he ran against a granite wall: 
since the best root of the Torrens System is 
found in the best title of record under the 
present system. 

At this point, a less versatile opponent 
would have been silent, but, nothing daunted, 
the speaker skillfully avoided the impression 
of having made difaux pas by a practical ad- 
mission of the weakness of the system he came 
to defend. 

This argument was substantially as follows: 
That under the prevailing law of real pro- 
perty, it is impossible to find the real owner 
of a parcel of land; that neither abstracts nor 
examinations of the record will serve to dis- 
cover him. He accordingly contended, that 
Wa^ first registration under the Torrens Sys- 
tem, will likely present an unjust result, and 
the real owner be defrauded, {because of the 
inherent obscurity of the present system, 
amidst which the real owner is unintentially 
hidden^ and that thus an illegal possessor 
will be put into his place, become the regis- 
tered owner, and be given an indefeasable 
title! 

The speaker told his auditors substantially, 
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that the present system afforded titles to poor 
and uncertain to register (under the proposed 
system of Mr. Torrens), and that, therefore, 
while they were too poor to register the pres- 
ent J ystem should be continued for the p^O' 
duction of titles good enough to buy/ T^^ 
impotency of such conclusions is most obvious. 
In fine, this speech — designed to oppose ^^*, 
injure the prospects of the incorporation ^\ 
the Torrens System into our laws — affojrd^; 
practically a presentation of some of ^^^ 
strongest arguments of its friends in its fa.^^^^' 



AMERICAN CRITICS AND BRITISH 

LAWYERS. 



THE LORD WESTBURY ACT. 

An historical critic when clearing away 
the cobwebs of error woven upon a conspicu- 
ous character, or when removing a thick veil 
that had obscured its true lineaments — is 
deserving of special praise. 

We cannot let this opportunity pass without 
suggesting the correction of certain mistakes 
of a recent writer in an Essay of his published 
in a law journal. In commenting upon the 
Torrens System, he took occasion to refer to 
the act passed in England, in 1862, entitled 
^^An Act to Facilitate the Proof of Titles, 
and the Conveyance of Real Estate,,'' but 
popularly known as '*Lord Westbury's Act." 
He is greatly mistaken when he. states, that 
this act was drawn upon the lines of the 
Torrens System. It was dissimilar to that 
system in most of its essential features and 
details. Mr. Torrens disowned the bill, and 
predicted its failure prior to its passage. The 
act was the outcome of the popular dissatis- 
faction with the prevailing land law of Eng- 
land, but especially in the counties of Middle- 
sex (London) and York, in which are recorded 
conveyance of deeds, the same precisely 
as the American method of to-day; and as for 
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the rest of the counties of England they had not, 
nor have they now any record of land convey- 
ances, but which were and are still placed by 
the proprietors under the keeping of their 
solicitor and conveyancer. 

The act of 1862 provided for title regist^ra- 
tion and transferring by certificate in duplicate. 
This was about the only feature of resem- 
blance to the Torrens System. The "Royal 
Commission," appointed in 1854, met often and 
labored long in receiving testimony and in 
debating upon the best methods of accom- 
plishing the objects for which it sought. It 
IS interesting to consider the incongruous bill 
finally formulated, and which became the 
**Act" mentioned. It is a reasonable theory 
that artful enenies of any change whatever 
caused the manipulation of the measure finally 
passed, and that the deceit bore a strong 
resemblance to an artful feat of Ulysses. 

But the objective point we wished to make, 
was that the late writer referred to, com- 
mitted the error of calling the *%ord West- 
burg Act" a Torrens act and a Torrens 
failure. The simple fact is, that it met the 
fate predicted for it by Mr. Torrens. 

I.ORD CAIRNES' ACT. 

The same writer also refers to the act, 
which, in 1875, superseded the "Westbury 
**Act" in England, and is known as "Lord 
Cairnes' Act," entitled "The Land Transfer 
Act." This act aimed to adopt the Torrens 
System in its integrity, and did accomplish 
its object in a large measure. It was, how- 
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ever, an expensive process to pass titles under 
its provisions, until it was amended, in 1889, 
and its fees were made reasonable; since then 
more titles are being registered under it than 
previously. 

The same critic already referred to, points 
also to this "Land Transfer Act," and would 
disparage the Torrens System on its account. 
He cannot say of it^ that it is a failure, as he 
said of its predecessor; but he states that it 
is not used, and which he hesitates not to 
declare to be a practical failure. 

However, it is scarcely necessary to state 
that it is not a failure; on the contrary, it is a 
popular *'act," and gaining rapidly in the 
number of the titles brought under it — ranging 
from building lots valued at a few hundred 
pounds, to estates of several hundred thousand 
pounds sterling. 

BRITISH LAWYERS. 

It is a well known fact, that the only 
opponents in England of a change — any 
change — in the land laws of that country are 
those "solicitors" who make a business of land 
title examination and conveyancing, and who 
are most decidedly averse to surrendering their 
fat fees. This professional class openly 
combats the Torrens System, and secretly 
advise their clients to stand firm and not be 
seduced by the new device of land registration 
and transfer of title by duplicate certificate. 

It was the "solicitors" who defeated the 
efforts of Sir Francis Bacon, (in the reign of 
Charles the Second, about 1669,) who sought 
to obtain legislation to secure the public re- 
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cord of deeds of title conveyance, and for the 
survey and defining of the boundaries of 
landed estates and holdings — both great and 
small. 

The same class of professionals opposed 
any change in the land laws in every succeed- 
ing reign. In the present century, the first 
"Koyal Commission/' expressly chosen to con- 
sider changes in the land laws, in 1828,(George 
Fourth,) was brought to naught; and the next 
one, 1854, (17th Victoria,) they '*gerrymand- 
ered," as already mentioned. 

THE RECENT AMENDMENT BlJjh. 

But their influence was too feeble, in 1875, 
to prevent the passage of the "Lord Cairnes' 
Act." Notwithstanding, they continue to 
fight reform. Late last year (1893), after the 
House of Lords had passed unanimously, 
absolutely, another amendment of "Lord 
Cairnes' Act," only a fresh bill by the same title, 
("Land Transfer Act,") the "solicitors" 
delayed the bill on second reading in the 
House of Commons. However, it was only a 
temporary success: since information comes 
from the registration office for England at 
London, that, "if the bill can be reached it will 
be passed by the House at the present session 
of the Parliament." 

These incidents point irresistibly toward, 
and prompt the inquiry — after an entertain- 
ing way — to the on dit about **mending or 
ending" ones ways: Whose ways should first 
be mended, those of the English lawyers or 
the British House of Lords? 



THE) TORRENS SYSTEM WHEN 

ADOPTED IN ITS INTEGRITY 

IS A GREAT PUBLIC 

BENEFIT. 

Forty years ago, 1854, in England, a 
Commission was appointed by the government, 
and assembled shortly afterwards to consider 
and report upon the question of the best 
method of conveyancing and transferring the 
title to real estate. The Commission was 
composed of able men who gave the subject 
nearly an exhaustive investigation. About 
this time, Mr. Robert Torrens and his system 
were first heard of; his cardinal principles and 
methods were new, and considered too radical 
in the changes they demanded to be adopted. 

In 1862, an act of parliament was passed 
which was in a slight respect an imitation of 
the Torrens System, but was not that system 
by a very large measure. Its success from the 
first was considered questionable by some, but 
Mr. Torrens protested that the law contained 
features which would bar it out of utility and 
public favor. This law was known by the 
name of the **Lord Westbury Act,** and was 
entitled "An Act to Facilitate the Proof of 
Title to, and the Conveyance of Real Estate." 
This act made it a condition precedent to 
Registration, that the title should be shown to 
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be such *'as a Court of Equity would hold to 
be a valid marketable title;" and this condition 
necessarily much restricted the operation of 
the Act* This condition was in no sense 
germane to the system of Mr. Torrens. 

The next Royal Commission, headed by 
Lord Caimes, and which reported in 1870, 
condemned the system of registration of title 
established by the Act of 1862, on account of 
the necessity which it imposed of (1) showing 
a marketable title, (2) defining boundaries, and 
(3) registering partial interests; and the com.- 
mission recommended the establishment of a 
new registry. This recommendation was 
carried out, five years later by the passage 
by the parliament of "The Land Transfer 
Act," called Lord Cairnes Act, 1875. 

It is not an unfair presumption, that the 
real enemies of any change in the laws relat- 
ing to conveyancing and proof of title, con- 
trived to introduce into the Westbury Act 
these "conditi^^ns precedent" for much the 
same purpose that the wooden-horse was in- 
troduced into old Troy and thus enabled its 
capture. 

The Lord Cairnes Act has been measurably 
successful, as much so as the solicitors and 
conveyancers have contrived to allow it to be 
through persistent opposition. 



THE TORRENS SYSTEM MAKES REAL 
ESTATE A QUICK ASSET. 

Rkal estate generally, while always a sure, 
is not always a quick asset; the reasons why 
not always quick are several — well known and 
accounted for upon very evident grounds. 
But, it is a fact of daily experience, that some 
of the most desirable parcels of real estate are 
among the very slowest, in consequence, not*of 
any real imperfection of the title; but because 
there is a slight fault or "cloud" upon them, 
which, under the Torrens System, could never 
have got there; and therefore, a tedious search 
is required, accompanied with delay and ex- 
penses, to remove the cobweb. 

The present effete system of conveying title 
by deed is the cause of its being a stow asset. 
But, if title were conveyed by certificate of re- 
gistration, — pure and simple, — it would then 
be a quick asset — after a limited period of 
time. Under the Torrens System, the title is 
clearly established, and this fact can be known 
in an hour beyond any peradventure; and, 
under it the best property has always a ready 
and prompt market; it draws out competitors, 
and raises its market price. And several trans- 
actions to one as now could be accomplished, to 
the satisfaction of all the parties. 

There is no uncertainty as to the pertinent 
force of these facts, since they are patent, and 
of daily occurrance in every country where 
the Torrens System is in force. 



THE PASSING PLAN. 

It is reasonable to predict, that the Torrens 
System will, within a few years, supersede the 
present land system throughout this country. 

The advocacy of the new system is cham- 
pioned by some of the ablest men in the differ- 
ent States. They have no selfish ends to pro- 
mole, and seek only the public welfare. The 
few who are in opposion are destined to 
defeat. 

To vary the monotonous dryness of this dis- 
cussion, the editor begs to introduce a pleas- 
ing incident which transpired just a few days 
prior to the presidential election of November, 
1860, as related by a friend. The "deluge" of 
the Civil War was impending, and its lurid 
clouds hung angrily over the nation. The 
favorite son and orator of Illinois, Stephen A. 
Douglass, was expected to pass through a 
town in a western county^of this State, and 
his friends made ready to receive and greet 
him while the train halted. A short speech 
was expected, and arrangements were made. 
The tribune was a handy store-box. As the 
train halted, the instrumental band rendered, 
Hail to the Chief! The distinguished speaker 
was helped from the car, and thence to the 
rostrum, while cheers rent the air. Beginning 
a patriotic speech he said: ^^ Fellow citi- 
zens! We are upon the threshold of the 
most momentous cr ids our country has ever 
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Tvitnessed!" At this moment, a message came 
from the conductor of the train notifying Mr. 
Douglass that the journey must be resumed, 
and gave him time only to add: ^^ Fellow 
citizens! the railroad locomotive is the 
greatest tyrant upon earth, and waits for no 
man!'' The next moment he had resumed his 
seat, a farewell cheer followed, and he was 
gone ! 

And so will the opponents of the Torrens 
"bill" be disappointed, as were the im- 
promptu auditors of the great orator. Their 
poor plan will pass into disuse. 



THE STILL RECENT END OF FEUDAL 
LAND LORDISM IN HUNGARY. 

In January, 1841, Louis Kossuth became 
chief editor of the Hirlap, a newspaper pub- 
lished at Pesth, Hungary. His influence with 
his countrymen increased until, in March, 1848, 
he entered Vienna^ the capital of the ruling 
power, with a deputation to urge the claims 
of his country upon the government, and 
returned to Presburg as minister of finance. 
Under his influence the internal reforms which 
he had advocated were carried out; the last 
remains of the oppressive feudal system were 
swept away, and the peasants were declared 
free from all seignorial claims, or rents and 
obligations to the lords of the landed estates; 
the government of the country undertaking to 
indemnify the landlords. 

Quite recently, the new land law of Austro- 
Hungary embodying the principles of the 
Torrens System went into operation. 

Thus it will be seen, that the people who 
were but servants to the **lords of the manor" — 
less than a half century ago — are ahead of 
enlightened, free America in the adoption of 
an intelligent system of dealings with real 
estate. 



PART XI. 



THE PRUSSIAN LAND SYSTEM. 



I. 



CONCERNING THK ACQUIREMENT OF 

PROPERTY. 

OWNERSHIP. 

1. In CASE of a voluntary sale, ownership in 
land is only acq^uired by virtue of the record- 
ing in the register of landed property [the 
land-book] of a transfer of ownership made in 
pursuance of an agreement of sale. 

2. The conveyance of a piece of real estate 
is consummated by means of the verbal 
declaration of the recorded owner, made at 
the Recorder's office before the proper official, 
that he consents to the recording of the acquisi- 
tion of the land by the new owner, and of the 
assent by the latter that he requests such 
record to be made. 

3. A judgment, by means of which the 
recorded owner is legally constrained to 



202 TORRENS SYSTEM. 

relinquish his claim, takes the place of 
the declaration of consent on his part to the 
recording of the conveyance. 

4. The knowledge by a purchaser of land 
of a previous legal proceeding that vests in 
another the right of conveyance is no obstacle 
to the acquirement of ownership. 

5. In all cases — excepting cases of volun- 
tary sale — land ownership will be acquired 
according to the laws hitherto in force. The 
right to convey or encumber land, however, is 
only acquired by a purchaser by virtue of his 
being recorded in the land-book. 

Co-heirs, however, can convey an inherited 
piece of real estate even when they are not re- 
corded as owners in the land-book. 

6. Against the recorded owner a claim of 
acquisition of ownership in land through occu- 
pation cannot be enforced. 

7. The recorded owner is entitled by virtue 
of his being so recorded to exercise all the 
rights of the owner to bring suit, and is bound 
to recognize all suits brought against him as 
owner of the land. 

If his right of possession is disputed, the 
owner cannot take exception on the ground of 
prescription, use, or occupation. If he has 
obtained possession of the property, from the 
plaintiffs or the person having a prior right to 
that of the plaintiff by virtue of a legal pro- 
ceeding for the acquirement of the property, 
then, he cannot recover except by virtue of 
the rights derived from such proceeding, but 
the validity of such rights is to be determined 
by complaint being entered and defence made 
thereto. 
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8. A memorandum of claim for the preser- 
vation of the right of conveyance, or of record- 
ing transfers of ownership, can only be re- 
corded through the intercession [mediation] 
of a justice of the peace, or by consent of the 
recorded owner; and can only be canceled at 
the instance of such justice or on application 
to the person for whom such memorandum 
was made. 

9. The recording of the transfer of owner- 
ship, and the consequences thereof, can be con- 
tested according to the provisions of the com- 
mon law. 

Rights of third persons, which have been 
acquired in the meantime for a consideration, 
and with honest belief in the correctness of 
the land-book will, however, remain in force. 
The contesting plaintiff can secure himself 
against such disadvantage by causing a 
memorandum to be recorded in pursuance to 
an application to a justice for the same. 

10. Contest can also be made on the ground 
of defectiveness of the legal proceedings pur- 
suant to which the conveyance was entered; 
however, the defective. form of the proceeding 
will be cured by the conveyance. 

11. Limitations in the ownership rights in 
land only become effective as against third 
persons if such persons have been cognizant of 
the limitations or that the same have been 
entered in the land-book. 

II. 

•'Concerning legal claims on real estate" — 
omitted. 
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III. 
CONCERNING MORTGAGES AND LAND-DEBTS. 

Founding of these rights. The right to 
encumber property by mortgage and land-debt 
accrues to the owner by virtue of his being 
recorded in the land- book. 

Mortgages and land-debts will be recorded: 

A. W hen the owner already is, or at the 
same time becomes recorded and consents 
thereto. 

Consent cannot be given without a statement 
of a mortgage indebtedness, or in the case 
of land-debt without a statement of the in- 
debtedness. In the former case documentary 
evidence of the indebtedness must be produced. 

B. When the creditor — by virtue of a judg- 
ment obtained against the recorded owner 
compels him to execute a mortgage or land- 
debt — ^makes application for recording the 
same. 

C. And [also] when the proper authorities 
desire that a record be made as against the 
recorded owner. 

A recorded creditor acquires a right to con- 
trol a land-debt, only by virtue of the delivery 
to him of the certificate of indebtedness. 

A recorded part-owner can execute a mort- 
gage or land-debt on his share. A mortgage 
or land debt can also be recorded against his 
share by legal compulsion. 

A creditor has the right, by aid of the 
justice, to enter a memorandum of claim, on 
the real estate of his debtor. 



J 
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NoTB.~The following chapters ot the law are omitted, but the TiTUtg 

ARK GIVBN, THAT THS FULL SCOPE OF THE LAW MIGHT BE SEEN.— ED. 

DEFINING THE SCOPE OF MORTGAGE AND LAND 

RIGHTS. 
RANK OF MORTGAGES AND LAND-DEBTS SECURED 

BY THE SAME PIECE OF PROPERTY. 
EFFECT OF MORTGAGES AND LAN D-DEBTS. 
CANCELLATION OF MORTGAGE AND LAND-DEBTS. 
ASSIGNMENTS OF MORTGAGES AND LAND-DEBTS. 
OWNERSHIP OF MINES AND INDEPENDENT EQUI- 
TIES. 
GENERAL PROVISIONS. 

FORM AND ARRANGEMENT OF LAND-BOOK. 
LAND BOOK OFFICE. 

PROCEEDINGS IN LAND-BOOK MATTERS. 
RECORDING OF OWNER. 
DRAWING UP OF DOCUMENTS IN REFERENCE TO 

RECORDS IN THE LAND-BOOK. 
PRUSSIAN MORTGAGE BOND. 
PRUSSIAN LAND-DEBT BOND. 
OF RESTORING OF LAND-BOOKS, WHICH HAVE BEEN 

DESTROYED. 
AS WELL AS ESTABLISHING NEW LAND-BOOKS. 
IN REGARD V TO COSTS, RATES FOR LAND-BOOK 

TRANSACTIONS. 
LAW REGARDING INSURANCE MONEYS TO BE HELD 

AS COLLATERAL SECURITY FOR MORTGAGE 

AND OTHER CLAIMS. 
LAW IN REGARD TO SALE AND INCUMBRANCE OF 

LAND. 



FURTHER IMPROVEMENT IN THE 
LAND SYSTEM OP GERMANY. 

To SHOW the reader, that Germany — not 
content that Prussia and a few other parts of 
the Empire only should possess the improved 
system of registration of title, with a facile 
transfer — has concluded to extend it, and in- 
clude all parts. 

But, the new legislation in contemplation is 
to enact a single and common code of laws for 
all the States of the Empire, instead of as at 
present, the old German and Roman laws, and 
code Napoleon in the Rhine States. The 
new code, to devise which the best talent in 
each State was called to the work of its con- 
struction, is completed. It will soon be **pro- 
mulgated," and submitted for the consideration 
and action of the Parliament. 

That part comprising the land system — 
like all the rest — is described as being the most 
modern, thorough and complete. Nothing 
could tend more to the consolidation of the 
Empire politically than the wisdom which 
prompts the Germans to unify their laws. Of 
course, all legal formes will be of uniform con- 
struction. Is not the example of the Germans 
valuable for imitation in the United States — 
the making of all formes the sam^efor all the 
States — and not as now, different forms in 
almost every one of the States and Territories 
of the Union? 



LAND TITLE TENURE IN THE 18TH 

CENTURY, FREDERICK THE 

GREAT AND THE 

MILLER. 



It is related, that when Frederick the 
Second, called the Great, built his palace at 
Potsdam, he greatly objected to a tall wind- 
mill tower, which directly obstructed — in one 
direction — the harmony of the surrounding 
landscape; and he resolved to possess himself 
of the mill, and tear it down. Accordingly, 
when the owner presented himself at the com- 
mand of his distinguished neighbor, the King 
informed the miller, that he wished to buy the 
mill. In reply, the latter stated, he did not 
wish to sell it — even at the full price offered. 
The King then becoming angered, rejoined, 
'*Don't you know that I am the King, and can 
take the mill away from you?" The miller, 
not the least daunted, quickly answered the 
King, "Aye, Sire, you would no doubt if you 
could, but your majesty cannot forget that 
there is protection in Prussia for the rights of 
the subject, and that the judge will stand for 
my rights. I do not consent to a transfer of 
ownership. My father and grandfather owned 
the mill and land, and I will hold to my birth- 
right!" And so the miller did; the King dis- 
missed his law protected subject, and sub- 
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mitted, having no power — under the law of 
his kingdom — to dispossess him. 

This story of '*old Fritz" and the miller, 
was long ago given a place in the school-reader 
of the Prussian schools, and continues to be 
popularly remembered — with the greatest 
pride by the* Germans — from the Emperor 
down to the peasant. The old mill still 
stands, and it is a most interesting incident, 
that not many years ago, the owner and 
possessor of the mill, a descendant of the 
lormer owner. King Frederick's neighbor, 
incurred such pressing financial embarrass- 
ment as to be constrained to oflFer to sell the 
mill to the "Crown" for a just consideration 
in cash. // was refused, but with the in- 
quiry, "How much money do you need?'' 
xhe answer was given: "Ten thousand 
thaler s." And it was paid him, that the 
cherished old story of a subjects rights, which 
even the king might not invade, should not be 
spoiled/ 



The Torrens System — adapted to existing 
conditions — was incorporated into Prussian 
Law, in 1872- It was after a successful test 
had been made in Ruegen and Pomerania. 
The practical results obtained in Prussia, 
appear, in some respects, even better than 
those obtained in other countries. 4 Law 
Quar. Rev. 63. 



PART XII. 



THE TORRENS SYSTEM IN ENGLAND. 

In 1875 Lord Cairns' Bill was passed. It 
provided for the permissive use of a scheme of 
registration of title; but, as the friends of 
that system pointed out, its provisions were 
not radical enough, and comparatively little 
use has been made of it. 

The subject has not, however, been allowed 
to drop. It has been, and is, freely discussed 
in leading periodicals. Commissions have 
been appointed and reported, and some changes 
in the law have been made. The necessity 
for a more perfect measure, and for making 
transfer by registration compulsory, is now 
admitted by the majority of both political 
parties. The Duke of Marlborough, in an 
article on *The Transfer of Land' in the Fort- 
nightly Review, commences by saying: — *'In 
every country the theory of the land laws has 
depended on the assumed fact that land 
was never intended to be dealt with by free 
commerce and barter, and its sale and exchange 
have at all times been surrounded with legal 
difficulties of every description. Lord Cairns' 
[improved] Act of 1882, deals a death-blow 
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at this doctrine, and recognizes once for all 
the importance of rendering land negotiable 
in the hands of limited owners. It requires 
but one step more to free tlie land from the 
grip of the law and to render it as negotiable 
as other forms of wealth." 

After referring to the complicated methods 
of Knglish conveyancing, the writer says: — 

"The simple cure is to sweep away at 
one blow the entire machinery of deeds, and 
substitute, in matters of sale, a simple mode 
of registration of parcels bought and sold. 
Deeds were the invention of lawyers; regis- 
tration is a complete substitute. The State 
must afford means for wholesale registration 
of land on a very different basis to the feeble 
attempts which have heretofore been made in 
this direction." 

More recently a bill, approved by Lord 
Salisbury's Government, was introduced into 
the House of Lords by the Lord Chancellor, 
which provided that all future transfers of 
land be by registration of title, under the 
guarantee of the State; in fact, making the 
Torrens System com^pulsory ; and placing the 
contribution to the guarantee fund at one farth- 
ing in the pound, or about one-tenth of one per 
cent. This measure obtained its third read- 
ing and was about to pass finally, when a 
circular, prepared, it is said, in the interest of 
professional conveyancers, was issued and sent 
to the absent and other peers, pointing out 
the inconvenience which might result to them 
from the publicity which a public register 
Would afford, and other objections of a personal 
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character. Upon this, there suddenly sprang 
up at the last moment a number of doubting 
objectors — gentlemen of the old school, who 
professed to apprehend all sorts of danger 
from the proposed innovation — and notwith- 
standing the assurances of Lord Salisbury, 
the Lord Chancellor, Lord Selburn and other 
distinguished peers, that their fears were 
groundless, an amendment was carried by a 
majority of nine, which led . the Government 
to withdraw the bill. Like all similar improv- 
ments the measure will doubtless overcome 
this feeble opposition and become a law in the 
near future. 

VERY RECENTLY. 

Judge Hurd, the author of the able essay 
contained in this work, showed us a letter, 
dated in October, 1893, received from his cor- 
respondent in London, one who takes an active 
interest in the Torrens System; the writer 
spoke of a bill, an improvement upon the 
existing act, then pending in the House of 
Commons to make the registration of titles 
compulsory throughout England, and adds: 
**The bill passed the House of Lords with- 
out a single dissentient vote, notwithstanding 
a strong pressure brought to bear upon the 
members by their respective solicitors. The 
members of the Commons are almost unan- 
imously for the bill, and it would have passed 
last spring except for the objection of one 
member, a lawyer, who "blocked" its being 
taken up on second reading. But their opposi- 
tion is doomed!" 



V 
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Mr. Hurd further observed: This is 
another case of rules preventing the progress 
of legislation demanded by the people. The 
lawyers are very generally against the Torrens 
System, because it will take the most lucrative 
part of their business out of their hands. It 
must be remembered, that it is only in two 
counties in England (Middlesex and Yorkshire) 
that they have recording of deeds, to which 
the lawyers are even more opposed to than re- 
gistration of title. Under their practice, 
possession of the title deeds is the important 
matter, as they are to a great extent the cus- 
todians of the title papers, which makes them 
important factors in all dealings in land. In 
an address at one of the meetings of an Eng- 
lish legal society, a solicitor recites "the 
trouble, expense and delay of a dealing in land 
in Iowa, [United States]" (in which he parti- 
cipated,) as a sample case illustrative of 
what he thinks a most ridiculous system of 
registration. He mistakes the recording of 
deeds for registration of title, and his ignor- 
ance of our system of recording title papers is 
astonishing, in mistaking it for registration 
of title, which is so exactly opposite to it; but, 
the case he puts, well illustrates the imper- 
fection of our present system. 



A SYSTEM, somewhat similar to that of the 
Torrens System, was in operation in the 
Netherlands as early as the 18th century. 
And, the same methods were carried by the 
emigrants to South Africa, and have continued 
to exist in the countries of the Dutch Boers. 



LAND TRANSFER REFORM. 

EXTRACTS FROM AN ADDRESS OP C. P. 

WBBY BEFORE THE MAINE STATE BAR 

ASSOCIATION, FEB. 13, 1894. 

Gentlemen of the Maine State Bar Asso- 
ciation: 

The trend of modern thought in many di- 
rections was indicated by the public discussions 
at the different Congresses of professional 
men, held at Chicago during the World's 
Columbian Exhibition, and the attention of 
members of our own profession was undoubt- 
edly arrested by the prominence given at the 
Real Estate Congress, to what is known as 
the ^'Australian" or *'Torrens" system of 
registration of titles. The discussions at the 
Congress certainly emphasized the fact that 
the present method of transferring title to 
real estate is unsatisfactory and burdensome, 
on account of the uncertainty, expense and 
delay connected with the transfer. When we 
consider how great these difficulties are in this 
country, it is not strange that people are be- 
ginning to inquire whether some better method 
has not been, or cannot be, found. There is 
reason to believe that a remedy has been found, 
and has stood the test of many years' trial in 
English speaking communities. It has been 
the subject of investigation by parliamentary 



214 TORRENS SYSTEM. 

and legislative committees, and the literature 
of the subject is to be found in so many legal 
magazines and other periodicals that the 
general features of the system can hardly have 
escaped the attention of any student in our 
profession. And yet I am inclined to think 
that the details of that system have been in- 
vestigated by but comparatively few of our 
number. 

DIFFICULTIES UNDER PRESENT SYSTEM. 

A consideration of some of the diflBculties 
which attend the search of a title under our 
system of registration of deeds may naturally 
lead to a better appreciation of the Torrens 
System itself. Registration of deeds, which 
was introduced by the early colonists of New 
England, has been so long in vogue in this 
country, and so generally adopted, that we are 
naturally led to assume that it has manifest 
advantages over all other systems of land 
transfer, and especially over a system where 
evidences of title are not spread upon the 
public records. And yet so distinguished an 
authority as Lord Cairnes, when introducing 
into Parliament a bill for forming a Landed 
Estates Court for England declared that "the 
objections to a Register of Deeds are so man- 
ifest that hardly any person in the present 
day would venture to propose it." 

The difficulty with our system is that it 
does not show with any certainty what it 
purports to do, and that is, legal title, and the 
information it has to give is so involved with 
extraneous matter that the search itself is 
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tedious and costly, and must be supplemented 
by careful inquiry as to matters outside of 
the record in order to attain even proximate 
certainty in the results. What this search 
means in the large centers of population in 
this country, we can readily see by consider- 
ing the situation in cities like Boston, Chicago 
and New York; and what is true of these 
cities, is true in a lesser degree in smaller 
communities. In the -county of Suffolk, 
[Boston] 193 record books sufficed for the 
recording of all deeds and other instruments 
in that county, from the establishment of the 
registry in 1650 to 1800. Ninety years 
later, the number had increased to 1,874 large 
folio volumes, of over 600 pages each, and this 
number is increasing at the rate of more than 
60 volumes a year. 

"block" system not a remedy. 

In New York city the accumulation of record 
books has become so great in the Registry of 
Deeds that searches of title can no longer be 
carried on by private persons, but recourse 
must be had to official searchers, who are 
aided by supplemental indexes prepared by 
themselves. In that State, an attempt has 
been made to simplify and classify these 
records, by adopting what is known as the 
"Block'' System of registration, by which deeds 
and other instruments are classified and in- 
dexed according to the location of the property. 
While this is a partial remedy, it by no means 
remedies the evils due to a lengthening chain 
of title, where no part is stronger than the 
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weakest link. In any system of registration 
of deeds the expense and labor increases as time 
goes on, and m populous cities, where real 
estate has become of great value, the time and 
labor requisite for the careful search of a title, 
become a serious burden to the owner of prop- 
erty who wishes either to sell or to use it as 
security for loans. 

COST IN ENGLAND [OLD SYSTEM]. 

In England, the cost of transfer of real 
property is reckoned by good authorities as 
equal to one year's purchase where large 
values are not involved, and the delay before 
the search is completed and the papers have 
passed often extends from months to even 
years. • 

TITLE INSURANCE COMPANIES. 

One of the serious diflficulties attendant upon 
the system of registration of deeds is that it 
places on record not only what tends to sustain 
the title, but also many things which tend to 
defeat the title. It stereotypes complications 
and perpetuates technical defects, which be- 
come more diflficult of removal with lapse of 
time. The records do not speak for them- 
selves; or, if they speak, it is in very uncertain 
tones. Many things are taken for granted in 
the search of every title, but the element of 
risk is not thus eliminated. What does not 
appear upon the record, may become even more 
important than what is apparent. 

In view of these elements of uncertainty, it 
is not strange that the "Title Insurance'' 
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companies should have sprung up in the large 
cities, which attempt to protect purchasers 
against loss from some of the sources above 
indicated. The existence of these titles insur- 
ance companies is itself an admission of the 
gravity of the situation, and the seriousness 
of the evil to be remedied, but the remedy they 
offer is by no means a complete one. They do 
not reduce the expense of transferring or 
dealing with the title, and the guaranty is 
limited to the amount of the policy, which 
often contains important exceptions. They 
neither reduce the number of volumes of the 
public record, nor the evils inherent in the 
system. Under the strict provisions of their 
policies, no recovery can be had except for 
defects which have been declared, by a com- 
petent court, to invalidate the title. While 
they offer protection against money loss, to the 
extent of the policy, they cannot make the 
title indefeasible, or protect the insured in the 
possession of the land, a matter of prime im- 
portance where expensive improvements have 
been made. This the Torrens System accom- 
plishes, besides much else. 

CONSTITUTIONAL DIFFICULTIES NOT 

INSUPERABLE. 

But it may be urged that while the omnipo- 
tence of the English Parliament might be 
equal to the task of imposing this system upon 
land owners in that country, that there are 
constitutional restrictions in the United States 
which would render such a system here im- 
practicable. 
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On examination it will be found that these 
constitutional difficulties are not insuperable, 
but simply require some modifications of the 
system to adapt them to our wants. What is 
needed is a conclusive starting point for the 
title; this can be obtained either by a short 
statute of limitations or by judicial proceed- 
ings to establish the title. If the first method 
is adopted the certificate when first issued 
would not give an indefeasible title, but the title 
would become such by lapse of time, as the 
statute of limitations would cut off all inter- 
ests which had not, within the period fixed by 
the statute, by caveat or action in court, 
established their rights to the property. In 
other words, possessory title would be admit- 
ted to the registry, and the certificate would 
confer upon the applicant no greater title than 
he actually possessed, but the plan, from the 
time of the issue of the certificiate, would be 
transferred according to the Torrens System, 
thereby avoiding further complication of the 
title, and reaching a safe starting point. This 
method would not at once reach the result at- 
tained by the Torrens System, an absolute and 
indefeasible title, but in the end, if the title 
was good, the same result would be reached. 
Certain advantages also would result from the 
change. An assurance fund would be un- 
necessary, as sufficient time would be allowed 
for all adverse rights to intervene and protect 
themselves. Under either method no exhaus- 
tive examination of titles would be necessary, 
and the expense of the first entry, therefore, 
would be comparatively small; the system thus 
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modified would adjust itself readily to exist- 
ing conditions, as it would be merely an exten- 
sion of methods of dealing with land which 
are now recognized. For the constitutionality 
of statutes to quiet title to real estate has 
been sustained both by the Supreme Court of 
the United States, and by numerous State 
courts of last resort. Under these statutes a 
person in possession of land, claiming title, 
may bring an action to establish his title 
against all the world, and personal notice is 
not essential to the validity of a decree 
which is made to operate on the land itself 
and is in effect a judgment in rem. Such 
decrees are sustained against persons who are 
not named in the petition, and are represented 
as "persons unknown." I^egislation of this 
character has been passed in many of the 
States, and the advantage, nay almost the 
necessity, of such statutes is becoming more 
and more recognized. 



"THE ILLINOIS BILL BLAZES THE WAY. 



>> 



The report of the Land Transfer Commis- 
sion, appointed under the authority of a joint 
resolution of the General Assembly of the 
State of Illinois, made to the Governor of that 
State in 1893, well illustrates the manner in 
which the Torrens System can be adapted to 
our peculiar institutions, artd at the same time 
work out results nearly as advantageous as 
those which the Torrens System secures. 
The bill reported by this commission is the 
first complete measure which has been sub- 
mitted to any State legislature in this country, 
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and for that reason invites careful consider- 
ation. The report accompanying the bill 
points out its salient features. 

MASSACHUSETTS COMMISSION. 

In 1892 a joint special committee was ap- 
pointed by the legislature of Massachusetts to 
consider the different systems of land transfer, 
including the Torrens System, which reported, 
recommending the appointment of a commis- 
sion to consider the whole subject and report 
a bill. A commission was appointed which 
has during the past year given public hearings 
and is expected to report at the present session 
of the legislature. A "Land Transfer Reform 
League*' has also been organized in that State, 
whose members by their written contributions 
to legal periodicals, and in other ways have 
been active in bringing the Torrens System to 
the attention of the public. 

The result of the deliberations of this com- 
mission is awaited with much interest, as it 
will embody their conclusions both as to the 
merits of the Torrens System, and the method 
of adapting it to our wants in this country. 
There is one striking fact which must impress 
all persons who investigate this question, and 
that is, that it has grown up in English speak- 
ing communities under conditions favorable 
for an unprejudiced trial of its merits, and 
that the testimony of those best qualified 
to judge of its operations and success is almost 
without qualification itk its favor. And the 
further fact that no country which has ever 
tried it has abandoned it cannot be ignored. 
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Before the conclusion of the address the 
association passed the following resolution: 

Resolved, .That the State Bar Association 
of Maine respectfully urge upon the Legis- 
lature the propriety of providing for the 
appointment of a commission to .enquire into 
the necessity and expediency of legislation to 
aid in the establishment of uniformity of 
legislation relating to the forms and registra- 
tion of convevances, the establishment of 
wills, probate procedure, and other like mat- 
ters, so far as the same shall be found advis- 
able and consistent. 



CURRENT VIEWS. 

From the Harvard Law Review, January and April, 1893. 

BRIEF EXTRACTS. 

NO, I. 

BY HEMAN W. CHAPLIN, 
0( the Boston Bar. 

CAN THERE BE A BETTER SYSTEM THAN 

THE PRESENT ONE? 

A PURCHASER of land, therefore, examines 
at his peril, — if not all the unrecorded con- 
veyances to his grantor, as well as by him, at 
least all the recorded conveyances to his 
grantor, — in order to see that by the accept- 
ance of some deed of other land his grantor 
has not lost title to or diminished iis title in 
the land in question. 

The foregoing suggestions introduce noth- 
ing new. They are brought together here, 
not for the purpose of instruction, but for 
emphasizing the element, in our so-called "re- 
cord titles" of facts not appearing on the re- 
cords of the registry of deeds, and, many of 
them, appearing nowhere of record. 

The question naturally arises, whether the 
lim of our so-called record title system should 
be carried out. While it is true that every 
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title is exposed to a thousand possible objec- 
tions by matters not appearing on the registry 
of deeds, and appearing nowhere in a conven- 
ient and acceptible manner, it is equally true 
that in ninety-nine cases in a hundred these ele- 
ments, in fact, would, upon inquiry, be settled in 
favor of the supposed title. The difficulty 
ordinarily lies, not so much in the actual risk 
of loss of title, as in the delay, expense, and 
inconvenience of making the inquiry, or of 
risking the title without it. Titles commonly 
have to be risked, with a very slight inquiry, 
upon most of these questions, and to that ex- 
tent we are transferring titles in this country 
as they are transferred in countries where titles 
are passed as they were in the days of the 
ancient Hebrews, by oral transactions made in 
the presence of the elders. It is only to a 
limited extent that we have departed from the 
ancient usage. 

THE CONSTITUTIONAL QUESTION. 

The inquiry as to the propriety and prac- 
ticability of an improvement in these re- 
spects resolves itself into three heads: — 

1. Can there be a constitutional mode of 
procedure, by which a given title can, as 
against all the world, and up to a given point, 
be conclusively adjudicated to be in a given 
person, subject to given limitations in favor 
of other given persons? 

2. Are there precedents for such an im- 
proved procedure, recognizing the principles 
upon which it would proceed? 

3. What is the simplest way of reaching 
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the desired result? First: The constitu- 
tionality of such procedure has been settled 
beyond question- It has been repeatedly 
determined within recent years by the courts 
of last resort of several of the States, and by 
the Supreme Court of the United States, that 
a State statute is constitutional which enables 
one in possession of land, claiming title, to file 
a petition for quieting and establishing his 
title against all the world, — against persons 
outside the State as well as persons . within 
the State. The only essentials to the validity 
of such procedure are that a fair notice^ either 
by general advertisement or otherwise, and an 
opportunity to be heard be given; second, that 
the statute provide either that the decfee shall 
operate directly upon the land, and itself cut 
off any possible outstanding adverse titles, or 
that it shall empower some person to give a 
deed in the name of all possible adverse claim- 
ants, releasing their rights. It is only statutes 
which have failed in these latter respects that 
have been declared unconstitutional. It is not 
req^uisite under such statutes that adverse 
claimants shall be named or known or identified. 
They may be described in general terms as 
the heirs of a given person named, or even as 
"unknown persons." A large proportion of 
the States have statutes of this character 
covering more or less of the whole field of 
title. In some States the statutes cover prac- 
tically the whole field. These statutes are 
frequently resorted to. 

Second: There is abundant and 'familiar 
precedent in all the States for such procedure. 
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The only difficulty with existing procedure is, 
not that it falls short in principle, but that it 
lacks completeness. Equity has always re- 
cognized proceedings to remove clouds from 
titles; but in equity procedure there are limita- 
tions which rendered the procedure inappli- 
cable in many cases where it was needed. 
This head of equity jurisdiction has been 
gradually broadened in many States, and the 
Supreme Court of the United States holds 
that extensions of it are cognizable by the 
equity courts of the United States. 

NO. II. 

BY JAMES W. CARRET, 
Of the Boston Bar. 

THE QUESTION OF THE TRANSFER OF LAND IS A 
MATTER OF VITAL PUBLIC CONCERN. 

It is not a question affecting solely the com- 
paratively small minority who hold the titles 
to real estate; it is one which affects the in- 
terests and life of every member of the com- 
munity, for the use of land is essential to life. 
By our very constitution we are land animals; 
our bodies are composed of the substances 
which come from it, and which can only be 
obtained from land by labor applied upon or 
to it. The natural right to life implies the 
right to obtain the things which support life. 
The highest right which a man can have is to 
himself, to the fruits of his own labor. To 
secure to a man his right to life requires that 
he should have land to use; to secure to him 
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the fruits of his own labor requires that he 
should have a privilege of exclusive occupation 
of it. 

Since the State exists to secure to men the 
enjoyment of their natural rights (see pream- 
ble to the Constitution of Massachusetts), it 
follows that it is the first duty of the State to 
make it easy for men to acquire land, and to 
make them secure in the possession of it. If 
our laws which regulate the holding and trans- 
fer of estates in land do not bring about these 
results, then they ought to be changed as far 
as may be necessary to do so. It seems to me 
fair to say, first, that they constitute legal 
obstacles to the eas^ acquisition of land; 
second, — as to security of titles under our 
system, — since the State leaves it as a matter 
of private concern to examine titles, an 
examination, however carefully made, binds 
no one. Upon every transaction, the pur- 
chaser or mortgagee can insist upon a fresh 
examination. A man cannot be said to be fully 
secure in his title when no one is bound to 
admit that he has such. 

But, on the other hand, it is the distinguish- 
ing mark of the Torrens System that a man 
who has had his title registered, and obtained 
a certificate, has a title which cannot be ques- 
tioned. It seems to me that this feature 
attaches to the certificate, not because the title 
proceeds from the government, or is guaran- 
teed by it, but for the same reason that a 
decree of court binds parties and privies. 
Whatever appellation may be given to the 
public officer who issued the certificate, he in 
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fact exercises a judicial function. The pro- 
ceedings upon the application for registration 
of a title are judicial. Particular notice is 
given to every one who may appear to have a 
special adverse interest, and general notice to 
all the world, who are tbus made parties. If 
after a proper interval no one makes adverse 
claim, the certificate is issued, just as a plain- 
tiflF gets judgment when the defendant 
defaults. 



NO. III. 
EXTRACTS FROM AN ADDRESS BY W. A. PICKENS 

BEFORE THE PROGRESS CLUB. 
Indianapolis. Ind., March 17, 1894. 

The **Torrens Land System," is a subject 
that has awakened more thoughtful consider- 
ation during the past few years than any of 
the other progressive measures being advo- 
cated by advanced thinkers. 

By the Torrens System is meant not the 
original measure introduced by Sir Robert R. 
Torrens, but the improvements upon the 
original that have been made by all countries 
where it has been adopted. It is not an ex- 
periment, but has been thoroughly and suc- 
cessfully tried in both old and new countries. 

The chief results of the use of the system 
are certainty of title, facility in proving title 
and simplicity in dealing with lands. It can- 
not be said that either of these conditions 
exists under the system now in use in this 
country. Indeed, there are few real estate 
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owners who feel that their titles are absolute 
and who would not feel uncertain of the results 
when informed by summons that their titles 
had been attacked in a court of justice. The 
incompetency arid carelessness of conveyan- 
cers; the negligence of official recorders of 
conveyances; the technical rules of the law as 
to the construction of deeds and like instru- 
ments; the failure of land-owners to have their 
conveyances recorded; all these things tend to 
make the title to realty more uncertain than 
the title to the most ordinary articles of 
personal property that are bought and sold 
without any formality whatever. One will see 
at a glance that the evils of the present sys- 
tem go even so far as to make uncertain a title 
that was once perfectly clear. Each conv^ey- 
ance is tested by itself, under the law, and 
thus it becomes an uncertain prop that may 
be knocked out at any time, letting the title of 
valuable property fall beyond recovery. 

So, when it becomes necessary to prove title 
under the present system, each separate con- 
veyance must stand of its own strength and be 
interpreted by itself, thus entailing large 
expense and much labor upon him who is called 
upon to sustain his title in a court of justice. 
When land is to be dealt with in trade, it be- 
comes necessary to search the title back to the 
government, examine each particular convey- 
ance and pass judgment upon its sufficiency, 
and this very judgment, although pronounced 
by a learned lawyer, may be set aside by an 
inferior lawyer placed upon the judicial bench 
by popular election. Add to these things the 
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possibility that there may be liens and con- 
veyances overlooked by the abstractor, or not 
indexed by the recorder, or unsatisfied judg- 
ments hidden away in the records of the courts 
and not indexed, and who can say that our 
present system has even one feature that is 
desirable. Moreover, the subtleties of the law 
at every step cast uncertainties upon that 
which ou^ht to be certain. Blackstone was 
a just critic when he described the law of real 
estate as a tissue of "metaphysical subtleties 
serving no other purpose than to show the 
vast power of the human intellect, however 
vainly and preposterously applied." In addi- 
tion to the uncertainty with which the present 
system surrounds a title it entails a consider- 
able tax upon land when it goes upon the 
market. This is well illustrated by the history 
of the Jumel estate in New York, 

DIFFERS FROM PRESENT SYSTEM. 

Now as to the essential difference between 
the present and the Torrens System. We do 
not record titles now; we record deeds. So 
that what our records contain is simply *a 
history of all the transactions relative to a 
title. They are but the evidence of title. A 
man may have a good deed and a long title 
history and yet have no title. Consequently 
the only creature under our law that can deter- 
mine, beyond dispute, in a majority of cases, 
who has a title to any particular piece of land 
is the highest appellate tribunal of justice. 

Under the Torrens System there is no 
registration of deeds whatever. In fact, there 
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is no such thing known as a deed. The only 
thing registered is the title in a manner some- 
what similar to that of registering in a stock 
book the ownership of the shares in a corpor- 
ation. A competent tribunal or official, upon 
facts submitted or proved, first declares a 
title in some particular party or parties, and 
that title is then registered and a certificate 
of ownership issued to the proprietor. • 

It is the policy of the new system to place 
all incumbrances upon the certificate of title 
so as to make it show the exact condition of 
the title; but there are certain conditions and 
encumbrances which on account of the space 
that their clear statement would occupy, it 
would be impractical to place upon a certificate. 
These are declared and defined by statute so 
that every one may know just what they are. 
It is the practice, however, in some offices, 
where any of these implied liens are known by 
the registrar to exist, to mention them in the 
certificate, and where adverse occupancy is 
known to exist to have its terms and condi- 
tions settled by the parties and clearly stated 
in* the certificate. This avoids much vexations 
litigation. 

A certificate o^ absolute or indefeasible title 
is made a bar to an action in ejectment except: 
In case of a mortgagee as against a mort- 
gagor; or in case of a person deprived of 
land by fraud as against a person holding the 
land by the fraud or receiving it with knowl- 
edge of fraud; or in case of a person deprived of 
land by misdescription as against a person not 
holding such land as a bona fide purchaser for 
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value; or in case of rights arising after the 
date of the certificate; or in case of rights 
arising through adverse possession held when 
the certificate was issued. 

CAVEATS. 

A very important part of the new system is 
the caveat procedure. Any person claiming 
an interest in land sought to be brought under 
the system may, at any time prior to the regis- 
try of the same may lodge with the regis- 
trar a caveat. This is a notice to the regis- 
trar that the caveator claims a particular 
interest in the land and forbidding 4iis regis- 
tering the land in the * name of the person 
applying for its registration. 

It amounts to a temporary restraining order 
against the registrar, preventing any regis- 
tration of land till the lapse of the caveat. 
The caveator must follow the filing of his 
caveat with proceedings to establish his title 
in a court of competent jurisdiction or his 
caveat will lapse at the end of the period fixed 
by statute* 

After land has once been brought under the 
system a caveat may be lodged to notify all 
persons interested of any interest the caveator 
may claim in the land, such as any interest 
not adjudicated at the time the title was 
registered, any trust not shown of record or 
any equitable claim or interest. 

It has been held by a number of the appellate 
courts where the new system is in use that 
these caveats do not supercede the ordinary 
powers of courts to grant injunctions and res- 
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training orders cuts o£P the redemption of the 
mortgagor. 

The provisions of the new system with 
reference to the lien of judgments and execu- 
tions are radically different from the statutory 
enactments of most of our States. We have 
already noticed the great similarity in many 
respects of the rights of real property under 
the new system to the rights of personal prop- 
erty under our laws. This resemblance is still 
more noticeable when we come to consider 
rights under judgments, executions and other 
similar writs. 



THE GREATER EXCELLENCE OP A 

REGISTERED TITLE, AS 

COMPARED WITH A 

GUARANTEED 

TITLE. 

A REGISTERED TITLE. 

The enormous measure of destruction in 
money value in dwellings, stores and ware- 
houses by the Great Fire, in 1871, was accom- 
panied by the additional calamity of the loss — 
from the same cause — of the land records of 
the county of Cook, including those of the 
city of Chicago. 

The State Legislature, in 1872, passed an 
act entitled the "Burnt Record Act," designed 
to afford some degree of relief to the owners 
of the real property. Few owners availed 
themselves of this act; the expenses were too 
great, and it had a tendency to expose and 
magnify defects of title, the most of which 
were slight and easily remediable. 

A decade subsequent to the re-building of 
the "burnt district," the first Guaranty of 
Titles and Trust Companies was established 
in Chicago, under corporate powers. Such 
an insurance company — possessing ample 
means — then seemed to be needed to give con- 
firmation, to at least a presumed validity, to 
land titles. The public received the scheme 
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as lK)th excellent and wise. It was concieved 
at a period when the Torrens System of title 
registration was almost unheard of in Chicago, 
or even at all in this country. More recently, 
came the knowledge of that system, whose 
admirable methods are adapted to the bring- 
ing of security to land titles and to dispensing 
with title insurance. 

The thoughtful conservatism in the expen- 
diture of money, in our day, is to appropriate 
it to the best and wisest uses, and not to 
expend it unnecessarily. Accordingly, if titles 
to land can be made secure, and be placed be- 
yond the reach of any legal contention, without 
title insurance, then, both the wisdom and 
virtue in economy will direct the land owners 
as to his choice. 

The excellency of a registered title having 
been amply set forth — by illustration and 
proof — in this volume, need not be repeated 
here, except briefly to allude to certain facts: 
that, among the merits of the Torrens Sys- 
tem, are found increased marketable rating of 
land, readier sale and acquisition — arising from 
the speedier and cheaper transfer of the title. 
At present, when economy of time is more to 
be valued, and even more necessary than ever 
before, a parcel of real estate will sell for 
more money, provided, it can be acquired 
easily and with little delay and expense. 

A GUARANTEED TITLE. 

An owner usually pays an average of one 
per cent, upon an agreed sum, to a company 
for guaranteeing or insuring the title to his 
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land, as to the existing record. The abstract 
of the title is written down to date, and 
according to its findings, is the application 
either accepted or rejected. After examina- 
tion, should the record of title be found satis- 
factory, a policy is issued thereon. 

The company will insure a good title, but 
never a bad title; neither will it insure a title 
having a "cloud" hanging over it, however 
small it may be. It is not the business of the 
company to try to -amend, strengthen, or per- 
fect a defective title; nor has it any power to 
do any thing of the sort, but if taken, it is 
taken as it is found to be of record. And, 
therefore, insurance adds no element of value 
to the title, which it did not previousl)^ possess. 

Now, if the Guaranty Company will insure 
no other but good titles, where is there any 
necessity to insure at all, and is it not a waste 
of money? Every man of intelligence knows, 
that insurance adds nothing to the security 
possessed by a title. The guaranteed party 
can only say to himself: Well, my title has 
been favorably passed upon by the company's 
examiner, in which I find a grain of 
satisfaction; but, I must admit, that I pay at a 
considerable rate for an opinion. 

We are here led to ask the insured party: 
Do you consider that, on your part, the pay- 
ment of money under such circumstances is a 
good business transaction? In every business 
movement, there should be a corresponding 
benefit given and received, and if there be no 
such result, then, the party who receives 
no» proper reciprocal benefit is disadvantaged. 
The logic in this criticism is no less sound, 
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even if both sides voluntarily agree to any 
such mutual transaction. Hence we fail to 
find adeauate reciprocity of benefit in the 
matter or a title insurance policy. But, to put 
the critique in different form, we ask the ques- 
tion: Is there any adequate reciprocity in a 
guaranty of title, and what does the Guaranty 
Company give for the money it takes? Think, 
and answer the question for yourself. 

The fact of the existence of title insurance 
companies is, itself, an admission of the 
gravity of the situation, which the evils of the 
present system of recording or registering 
deeds and not titles, has produced. These 
evils present a serious aspect, which betokens 
a deep seated disease. The guaranty com- 
panies do not offer any remedy; they do not re- 
duce the expense of transferring the title, 
while their guaranty is limited to the amount 
of the policy, which is invironed with excep- 
tions, often of the greatest importance; they 
cannot make the title indefeasible, neither can 
they protect the insured in the possession of 
the land. But, all these valuable considera- 
tions, and much more besides, are accom- 
plished under the Torrens System of Title 
Registration. 

We asked a lawyer the question: What 
does the Guaranty Company give for the 
premium money it takes? and he answered us 
thus: "For upward of forty years I have been 
in the business of examining titles and giving 
opinion upon them; if I give a wrong opinion 
and there is a loss to my client, I am respon- 
sible to him for the extent of his loss; but, in 
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all my experience, I have never had a dollar of 
claim upon me on any such account." 

He continued: .*^What is the guaranty of 
one of these title insurance companies more 
than an opinion that a title is good, backed 
up by a written, instead of an implied obliga- 
tion to be responsible, in a given sum if the 
title is bad, and that sum is lost by the guar- 
antee? Of course, he gets from the company 
no more than his actual loss; and, he can never 
get any more than the sum specified in the 
policy, though his loss be ever so great. But, 
in the case of the lawyer, he would be legally 
responsible for the whole amount of the loss. 

* 'These companies give to the land owner or 
his purchaser, some sense of security against 
an evil that ought not to have any existence, 
and they pocket an ample fee for the same. 
But, we lawyers, are not jealous of these com- 
panies, because they are transferring the busi- 
ness of examining titles from us to them- 
selves." 



1 



FICTIONS AND FRAUDS AFFECTING 

TITLES ARE ADMITTED TO A 

PLACE UPON THE RECORD 

BOOKS. 

The humblest student of the new system of 
title registration would know, that such and 
similar fictions and frauds in the shape of a 
deed or document purporting to afiFect the 
title to land, could not find place upon a Regis- 
ter Book of Titles, yet such are admitted for 
record under the present land system. 

A few specimens of such adroit manipula- 
tion of the public land records, which appeared 
in the daily newspapers of Chicago during the 
past year, may be mentioned. 

AN INSTANCE. 

In the city of Chicago, early in 1893, an 
owner of a lot of land, valued at $5,000, was 
approached by a person professing to be a 
land broker with an offer to deposit with him 
the sum of $500^ for an option, stating that, 
within the ensuing six months, he would sell 
the lot for $5,000, and pay that sum to the 
owner for his fee simple title. The offer was 
accepted, and a contract drawn and passed. 

The term stipulated ended without com- 
pliance with its term. The lot owner waited 
three months longer, and then became satisfied 
that something wxs wrong. Upon investiga- 
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tion, he learned that the professed broker had 
had placed upon the public record several in- 
struments, which bound the lot for money 
advanced to the broker by his acquaintances, 
without the knowledge of the owner of the 
lot. The broker could not be found, and now 
the owner avails of the law, and prays the 
court to interfere, set the liens aside, and to 
decree the restoration to him of his property, 
and the retention of the option money as his 
damages. 

ANOTHER. 

A combination of fraudulent acts, committed 
at Chicago, by a coterie of base and unscrupu- 
lous men, have recently been brought to light, 
in which perhaps more than six persons, as 
fraudulent actors, were concerned. The names 
of nearly a dozen persons, the victims of the 
swindlers are upon the police records. The 
sums of money loaned, borrowed and paid on 
account of the numerous parcels of land, 
operated boldly with and upon, through this 
series of fraudulent transactions is quite large. 
Innocent persons were deceived, and made to 
suffer. Deceit, falsehood and forgery were 
all employed in the accomplishment of this 
series of wron^ul acts. 

Under the Tor reus System of title regis- 
tration, combined with its system of safe- 
guards, no similar frauds could by any 
possibility have been successful. 

YET OTHERS. 

There is some evidence existing, that a band 
of sly operators have lodgment in Chicago, as 
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its headquarters, whose illegitimate business it 
is to *^ cloud,'* and then attack titles to land. 

The present system of dealings with land 
oflFers opportunity to commit frauds, of both a 
simple and complicated contrivance. 

In a neighboring State, in the county of 

a deed has recently been put on record, where- 
by 6,920 acres of land have been given a doubt- 
ful title. In that county, at an early period, 
much looseness and carelessness was indulged 
in the wording, execution and recording of 
deeds. Te^ titles were indefeasible; owners 
and possessors hoped that peaceable possession 
would cure and nullify all technical difficulties. 

In the case referred to, the artful operators, 
after their made-up deed was recorded, wrote 
to the occupants of the different parcels of 
land, — numbering 1,730 forty acre tracts, — 
that they would release their claim upon pay- 
ment of a specified sum per tract. It is 
estimated, that, if the consideration demanded 
were fully paid, at twenty-five dollars for each 
tract, the total would reach the large sum 
of $43,250! 

In most cases, the owner of the land would 
prefer to pay than contest in the court, when 
the lawyers fees first and last — ^would be apt 
to exceed the sum demanded. And, even were 
he to contest, the chances of the result are 
against him. But, in some cases, the owners 
united in one body for the purpose of fighting 
the agressors. Of course, this means the ex- 
penditure of much money. And, i)ending the 
issue, any dealings with the identical land is 
barred? 
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In another county, in the same State, a like 
scheme was organized by a dishonest crew, 
which extorted money from the land owners. 

But, this scheme is by no means confined to 
Chicago operators. St. Louis, Denver, Minne- 
apolis, Buffalo, and other towns, have been the 
hiding places of these bold schemers, who 
even claim that their business is legitimate, 
and defy criminal prosecution. But, in some 
cases, forgery has been resorted to, the more 
effectually to carry out a similar plan to such 
as are herein described. 

LASTLY. 

The last citation which we shall make, is 
that of a case, mentioned to the editor, by the 
assignee of a dealer in merchandise who failed 
in a western city some years ago. Among the 
assets, was a quit claim deed to 10,200 acres 
of land, in one body, in the State of Wisconsin ; 
a part of this tract was the sixteenth or 
"school section," 640 acres. After examina- 
tion, it was found, that the deed was signed 
by a party whose identity could not be placed 
by the assignee; it was duly acknowledged 
before a lawful justice, — having his uncoun- 
terfeited signature, — and duly recorded upon 
the land records of the proper county. It cost 
the assignee one hundred dollars for the inves- 
tigation, which resulted in finding that the 
grantor never possessed any right to, or inter- 
est in the land; it was owned by and in the posses- 
sion of persons who held the original patents 
from the government, nor had the grantor any 
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land in that county standing in his name. 

Under the Torrens System, investigation 
precedes any action by the registrar. A 
foundation for title is first required; then 
all interests and adverse claims are consid- 
ered and passed upon prior to registration; 
therefore, even had the quit claim semblance 
of an interest mentioned, been presented to the 
registrar, he would have returned the worth- 
less paper. 

And that system shuts the door upon every 
scheme and artifice having deceit and fraud 
for its object in dealings with land. 



CUSTODIANS OP TITLE PAPERS IN 

ENGLAND— LACK OP SURVEY 

PLATS AND BOUNDARIES. 

Except in the counties of Middlesex, 
(London) and York, the transfer of ownership 
to real property is by a deed of conveyance 
without registration, (or recording in a book;) 
and in the other counties, all tlje legal docu- 
ments connected with title are confided by the 
proprietors to the care and keeping of their 
solicitor and conveyancer. But, in Scotland 
and Ireland, deeds are registered by recording 
them at length in a book, the same as in the 
two counties mentioned in England, and 
throughout this country. And, the same 
tedious and expensive task of title examination 
prevails throughout Great Britain and Ireland. 

But, in England where the Torrens System 
of registration of title is also in operation — 
under the **Land Transfer Act," (Lord 
Cairnes',) — the public have choice of both the 
old and new system. 

The almost entire lack of survey plats 
and boundaries of estates throughout 
England, with the exception of a few 
counties, is a great hindrance to any system 
of land transfer. This information is received 
with surprise by Americans, in whose country 
plats and boundary lines and divisions are 
universal. 

George Washington — the earliest surveyor 
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of note in America — invariably accompanied 
his surveys with a map or plat. And there is 
no trouble to-day — after the lapse of 130 

Siars — in finding the boundary of "Mason and 
ixon*s Line," dividing the State of Pennsj^lva- 
nia from the States of Maryland and Virginia. 
The editor has often seen this marked bound- 
ary line — four miles from the spot of his 
nativity. 



THE PROGRESS MAKING IN THE 

PUBLIC MIND TOWARD THE 

ADOPTION OF THE TOR- 

RENS SYSTEM IN THE 

UNITED STATES- 

The problem of a safe and more perfect 
system of dealings in real estate has lately 
been considered in a number of States: New 
York, Illinois, Massachusetts, Maryland, 
Minnesota, Tennessee, California, Ohio, 
Indiana, Iowa, Maine, Wisconsin, and pro- 
bably other States. Some have appointed 
commissions and others committees to con- 
sider the matter; and except in New York, 
there seems to be a consensus of opinion that 
the Torrens System of registration of title, so 
called, can alone afford relief. 

The Illinois Commission has reported and 
framed a **Bill for an Act." It is the first 
effort to adjust the Torrens System to the 
constitution and laws of this country. And 
it is much shorter than any of the registra- 
tion acts in use in other countries. This 
bill will Jt)e laid before the State Legislature 
again at the biennial session, January, 1895. 

The Massachusetts Commission has re- 
ported, and laid before the General Assembly 
both a majority and a minority bill, in March, 
1894; both of these bills embody substantially 
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the Torrens System of Registration of Title. 
It is expected that action will be taken upon the ' 

Juestion at the annual session in that State, 
anuarj, 1895. 

The Maryland Commission reported, in 
January, 1894, and the bill presented to the 
Legislature, will be taken up at the next 
ensuing biennial session, in January, 1896. 



NAMES AND ADDRESSES 

OF MEMBERS COMPOSING THE COMMISSIONS FOR 

REFORM IN THE LAND LAW IN 

DIFFERENT STATES. 

State of Illinois. 

Harvey B. Hurd, Chicago. 

Theodore Sheldon, Chicago. * 

Willis G. Jackson, Chicago. 

George W. Prince, Galesburg. 

Frank H. Jones, Springfield. 

State of Massachusetts. 

James W. Carret, Boston. 
Heman W. Chaplin, Boston. 
Frederick H. Stebbins, Boston. 

State of Maryland. 

William L. Hodge, Glen Building, 12 St. Paul's St., Bait. 
Richard M. Venable, Baltimore. 
Hattersly W. Talbott, Rockville. 

State of Ohio. 

Isaiah Pillars, Lima. 
Elam Fisher, Eaton. 
Edward H. Fitch, Jefferson. 

California. 

Frank Miller, Sacramento. 
Bart Burke, Santa Cruz. 
R. N. Bulla, Los Angelos. 
Eason F. Adams, Oakland. 
Elliott McAllister, San Francisco. 

ADDRESS OF THE REGISTRAR GENERAL OF ENG- 
LAND— TORRENS SYSTEM UNDER "THE LAND 
TRANSFER ACT'* (LORD CAIRNES'). 

C. F. Brickdale, Land Registry, 

34 Lincoln's Inn Fields, London, W. C, England. 
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FORMS. 

EXPLANATION OF FORMS NOS- ONE, TWO, 

THREE, AND FOUR. 

Thete forms are constructed after description as set forth in 
the"lllinou Bill for an Act," sections ii, 20 and 21, and are 
fktrittMf— according to the facts of each case. The Certificate of 
Title is supposed to be a transcript or duplkaU made from the 
Register- Book. 

Nos. One and Two, are as will be in the case of ^ifee simple 
title — when there is no incumbrances. 

No. Threr, This shows the condition of the Register Book 
when the title has been transferred, as mentioned in No. Two. 

The Duplicate Certificate held by the seller^ and the Original 
Entry upon the Register Book being alike, both will be cancelled. 
The land will then be re-registered upon a new page of the Regis- 
ter-Book and a fresh Duplicate be issued to the bt^er. See section 
39 of Illinois bill. 

No. Four, This shows the condition of the Register-Book 
when the land has been mortgaged. Should the premises be leased 
or levied upon on execution or attachment or be otherwise incum- 
bered, a similar entry will be made as in the case of mortgage, see 
sections 48-55, of the Illinois biU. 

Should the mortgage, or other incumbrance noted, be removed 
before the next transfer, the new certificate will show a clear title 
Testing in the transferee, as in the first form. But, if any incum- 
hrance be still in force, notation of it will be carried forward to the 
new page and be noted at the foot of the new certificate. 

While the form of the certificate of title will be nearly always 
the same, entries under the certificate will be varied to suit each 
particular case. 
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Form Number One. 



APPLICATION TO REGISTER LAND. 

1. A. B. makes application to the Registrar of Cook County, 
State of Illinois, to have his title to the land hereinafter described, 
registered, pursuant to the act for that purpose. 

2. The applicant resides at Chicaeo, in said county and State. 

3. The applicant is married. The name of his wife is Mary 
Ann. 

4. The description of the land, the title to which is sought to be 
registered, is as follows, to wit: Lot one (i,) Block one (1,) in the 
original town of Chicago, in said county and state. 

5. The interest of the applicant in said premises is as foltows, 
to wit: He is the owner of the taLvne in fee simple. 

6. The said premises are subject to an estate of homestead in 
in favor of the applicant. 

7' The premises are occupied as a homestead by the apolicant, 
whose post office address is No. 100 Lake Street, Chicago, Illinois. 

8. The premises are not subject to any lien or incumbrance. 

9. No person other than the applicant has an^^ estate, or claim, 
or any interest in said premises, in law or equity, in possession, 
remainder, reversion or expect ancv. 

10. The names and post office addresses of the owners of the ad- 
joining land are as follows: John Jones owns lot two (2) in the same 

lock. His post office address is 102 Lake Street, Chicago, Illinois. 

This lot is bounded by — - — Street on the east, by street on 

the west; and Lake Street on the southland by an alley on the north. 

11. The applicant is of the full age of twenty-one years and up- 
ward. 

Signature, A. B. 



i 



State of Illinois, > > 
County of Cook, j ^'*' 



A. B., being dulv sworn, deposes and says he has read the 
foregoing application»by nim subscribed and that the same and the 
matter herein stilted are true. 



Signature. 



Subscribed by A. B., who is known to me 
to be the person who subscribed the same 
this day of iT 

My Commission expires 

Signature 



^ Notary Public. 

I, Mary Ann , wife of the said A. B., hereby assent 

to the registration of the title to the land described in the above 
petition, as in said petition prayed. Signature. 
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Number Two. 



AS THE CERTIFICATE OF TITLE AND REGISTER 

BOOK WILL APPEAR WHEN THE TITLE 

IS UNINCUMBERED. 



State or — 
County of- 



|ss. 



A. B., of the (city, town or township) married 
to Cornelia B., is the owner of an estate in fee simple of the follow- 
ing described land, to wit: Lot number one (i), block number one 

(i),of the original town of 

subject to the estates, easements, incumbrances and charges here- 
in as noted. 

Witness my hand and official seal, this first day of January, 

1894. 

/ — ^^ , John Jones, 

I SEAL I Registrar. 



SAID TITLE IS SUBJECT TO THE FOLLOWING: 



Date of filing 


File 
No. 


Date of 
Instru- 
ment. 


Particulars. 








• 


• 






























^ 











FORMS. 251 

Number Three. 

AS THE CERTIFICATE OF TITLE AND REGISTER 

BOOK WILL APPEAR WHEN THERE HAS 

BEEN A TRANSFER OF TITLE. 



State of — 
County of- 



ss. 



A. B., of the (city, town or township) married 
Q to Cornelia B., is the owner of an estate in fee simple of the fal- 
cn lowing described land, to wit: Lot number one (i), block num- 
J ber one (i) of the original town of -■ 

subject to the estates, easements, incumbrances and charges 

noted. 

Witness my hand and official seal, this first day of Jan- 
uary, 1894. 

John Jones, 

Registrar. 



\ SEAL \ 



SAID TITLE IS SUBJECT TO THE FOLLOWING: 



Date of filing 


File 
No. 


Date of 
Instru- 
ment. 


Particulars. 


January i, 

• 

1894. 


25 

4 


Jan. I, 
1894. 


Title transferred by A. B., and 
Cornelia B., his wife, fo E. F., 

• 

see page 100 of this book 








-« 
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Number Four. 



AS THE CERTIFICATE OF TITLE AND REGISTER 

BOOK WILL APPEAR WHEN THERE 

ARE INCUMBRANCES. 



State or — 
County or- 



|ss. 



A. 3., of the (city, town or township) married 
to Cornelia B.. is the owner of an estate in fee iimpU of the follow- 
ing described land, to wit: Lot number one (i), block number one 

(i),of the original town of 

subject to the estates, easements, incumbrances and charges here- 
in as noted. 

Witness my hand and official seal, this first day of January, 

/ * John Jones, 

< ^^^^ J' Registrar. 



SAID TITLE IS SUBJECT TO THE FOLLOWING: 



Date of tiling 


Na 

6 


Date of 
Instru- 
ment 


January i, 


Jan. I, 














^^ # 













Particulars. 



.\. B., and Cornelia B, his wife, to 
G. H., mortgagee to secure three 
notes of one thousand dollars each, 
pa>'able in one, two and three years* 
with interest at six per cent, per an- 
Inum, payable semi-annually. 



NOTE^It is not necessary that the description ot the roortgaee be par- 
ticular, as the mort£aee docum-nt itself will be on file with the Reg strar. 
and can be referred to by any one who wishes to know its exact terms. 



LAND TRANSFER REFORM LEAGUE. 



PROSPECTUS. 



The objects of the Association as set forth in its Constitution 
are: 

1. The simplification of the transfer of Real Estate in the 
various States and Territories of the United States. 

2. The securing of indefeasibility of title to real estate in such 
States and Territories. 

3. And for the purposes aforesaid, to promote as far as 
possible the introduction 01 the Torrens System of land transfer, 
or such modification thereof as may be found practicable and. 
expedient. 

4. The amendment of the Law of Real Property, so as to 
facilitate and prortiote the efficient working of the torrens Sys- 
tem of land transfer. 

All persons are eligible as members of the Association, who 
may sign a declaration, signifying their desire to become members, 
and their assent to the objects for which the Association is formed. 

Contributions are solicited to assist in carrying on the work of 
the Association from corporations and individuals who are favor- 
able to its objects, which may be sent to , Treasurer of the 

Association. 

All communications intended for the Association may be 
addressed to — , Secretary. 



CONSTITUTION OF THE LAND TRANSFER 

REFORM LEAGUE. 



Name. 



1. That an Association be formed, to be styled "The Land 
Transfer Reform League of 

 

Membership. 

2. That this Association shall be composed of all persons sym- 
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pftthising with the objects which the Association is intended to 
promote, who shall signify their desire to become members thereof, 
and who shall sign the roll of membership. 

Objects. 

3. That the objects of the Association shall be to promote by 
all legitimate means — 

(I .) The simplification of the transfer of real estate in the 
various States and Territories of the United States. 

(2.) The securing of indefeasibility of title to real estate in 
such States and Territories. 

(3.) And for the purposes aforesaid to promote, as far as pos- 
sible, the introduction of the Torrens System of 
land transfer, or such modification thereof as may be 
found practicable and expedient. 

(4.) The amendment of the Jaw of real property, so as to 
facilitate and promote the efficient working of the 
Torrens System of land transfer. 

The Work. 

* 4. To disseminate information regarding the objects of the 
Association through the press, by pamphlets, public meetings, and 
otherwise, and to promote the organization of branch societies 
having kindred objects in view, in other places in the United States. 

Organization. 

5. That the officers of the Association be:^The Presiden t 
one or more Vice-Presidents; Treasurer; Secretary, and Corres- 
ponding Secretary; and, ten Directors; who together shall form a 
Board ot Management for regulating and controlling th'e work 
and the affairs of the Association, of whom five shall be a quorum. 

That the Presidents of any Branch Associations established 
under Section 4, shall, on sig't^ing the roll of membership, be ex 
officio Vice-Presidents of this Associations, and entitled to take part 
in the management thereof. 

Election of Officers. 

6. That the first officers be elected by the members of the 
Association present at the organization thereof, and that their 
successors be elected at the annual meeting of tfie Association, or 
at any general meeting of the Association called for the purpose. 

Board to Elect Officers in Certain Ca^s. 

In case of any vacancy occurring by the death, resignation, or 
absence for three successive meetings of any officer, the majorit) 
of the Board may elect an officer to ffll such vacancy until the 
next general meeting. 

Term of Office. 

7. That the officers elected on the organization of the Associa-^ 
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tion, or at any subsequent election, shall hold office until their 
successors shall be appointed. 

Annual Meeting. 

8. That there shall be an Annual General Meeting of the 
Association on the second Saturday in April in each year. 

Special Meetings. 

o. That the President or Secretary shall, on the request in 
writing of any six members of the Association, call a Special 
General Meeting of the Association. 

Duties of Board of Management. 

lo. The Board of Management shall have power — 
(I.) To authorize the expenditure of the funds of the Associa- 
tion for the promotion of its objects in such manner as 
the Board of Managers shall thmk most expedient, and 
shall submit a statement thereof quarterly. 
(2.) To make bv-laws for regulation the affairs of the Associa- 
tion, such by-laws to be in force till the next annual 
meeting when they shall lapse, unless confirmed by 
Uie Association. 



256 TORRENS SYSTEM. 

TITLE REGISTRATION. 

THE COMING PLAN. 

The modern system of registration of titles, 
(of deeds never) the coming plan, whenever 
incorporated into law and introduced practi- 
cally m some one of the States, would early 
demonstrate itself through its efl&ciency, and 
work a popular revolution in sentiment and 
practice inall dealings with land in this country. 

The knowledge of its success would be a 
potent factor in securing its earlier and gen- 
eral introduction throughout this country. Its 
superiority over the present system, having 
been demonstrated, would, within a few years, 
make it the sole system in land transactions. 

Then, the land owner would concern himself 
only how best he might improve his property, 
as a fixed investment, or for a higher market 
valuation. His certificate of title — kept with- 
in easy reach — may be promptly shown to a 
proposed buyer, and the owner could say, "Sir, 
here is my title, in one hour you can investi- 
gate it, my price is so much." Instead, should 
a loan be desired, the owner need only leave a 
memorandum of his property; the lender is 
referred to the registrar, and if satisfied, 
and terms are agreed upon, the loan is 
effected without further delay — at an expense 
of three dollars. Delightful coipposure! rest- 
ful satisfaction! The plain man — ^unversed in 
legal technicalities — may no longer dread that 
even the speck of a "cloud" shall disturb the 
clear sky of his title. 
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